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Introduction

Leveraged lending is used by Canadian borrowers to fund a number of activities, including 
acquisitions, capital expenditures, dividend recapitalisations, re.nancing of existing debt 
and ongoing operationsk Following a wea2 0304 and gradual uptic2 in 030h, acquisition 
activity slowed again in t5e .rst 5alf of 030- from t5e levels seen in t5e second 5alf 
of 030h as a result of geopolitical uncertainties related to global conTicts and tariffs, 
but t5en signi.cantly increased t5roug5 t5e second 5alf of t5e year, uplifted by rising 
commodity prices and lower interest ratesk Consequently, Canadian acquisition activity 
in 030- reac5ed a multi6year 5ig5k M5is positive momentum is expected to continue into 
030& despite signi.cant c5allenges to Canadian USA activity arising from external mar2et 
forces, including t5e continuing uncertainty around R1 trade policy and t5e implementation 
of tariffsk

(ecent Canadian acquisition activity

M5e year 030h represented a gradual but strong rebound in t5e Canadian mergers and 
acquisitions mar2et, wit5 four consecutive quarters of growt5 in announced transactionsk6
[1]M5e last quarter of 030h was particularly strong, wit5 $4 mega6deal transactions )deals 
valued above C8$ billionN announced in t5e fourt5 quarter alone, totalling C8-: billion 
in valuek[2] ’otable mega deals of Canadian companies in 030h included7 Uubadala 
CapitalIs C8hk; billion acquisition of CH FinancialD Cleveland6Cliffs HncIs acquisition of 1telco 
Qoldings Hnc for C84kh billionD and Canadian ’atural (esources LimitedIs acquisition of 
C5evron Canada LimitedIs assets in t5e At5abasca oil sands and %uvernay s5ale formation 
for R18&k- billionk[3]

%ue to t5e political and economic uncertainty following t5e R1 election and t5e tariff c5aos 
t5at resulted, USA activity in t5e .rst quarter of 030- slowed from t5e previous quarter 
as dealma2ers too2 a more cautious approac5 to deal activityk[4] Announced deals in “$ 
030- totaled approximately C8&4 billion in value, representing a $&” decline in total deal 
value and $3” decline in deal count in announced deals from “h 030hk[5] Men mega6deal 
transactions were announced in “$ 030- and mid6mar2et transactions )deals valued below 
C80-3 millionN accounted for ::” of deals wit5 disclosed valuesk[6]

M5e  start  of  “0  030-  coincided  wit5  President  MrumpIs  WLiberation  %ay9  tariff 
announcementk –5ile t5is 5ad a temporary cooling effect on USA activity in Canada and 
globally, strategic and 5ig56quality assets remained in demandk USA deal volume in t5e 
second quarter of 030- generally 5eld steady, wit5 &$$ deals announced as compared to 
&$- t5e prior quarterk Qowever, robust mega6deal activity, wit5 0$ deals announced, drove 
announced deal value up :0” from t5e previous quarter to C8$$h billion, t5e 5ig5est level 
since 03$zk[7]

M5e t5ird quarter of 030- saw an increase in Canadian USA activity, wit5 &&0 Canadian 
deals announced wit5 a total deal value up to a decade 5ig5 of C8$h- billionk[8] Uega deal 
count remained strong, wit5 03 mega deals announced B t5e standout deal being Anglo 
AmericanIs acquisition of Mec2 (esources in a transaction valued at approximately C84:kh 
billion, one of t5e largest mining deals in Canadian 5istoryk[9]
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–5ile .nal .gures for “h 030- 5ave yet to be con.rmed, mar2et analysts are expecting 
anot5er strong quarter,  capping off a year w5ere USA activity involving Canadian 
companies .nis5ed at a multi6year 5ig5, .nis5ing at an estimated approximate value of 
C8h$:k: billion for t5e yeark[10] A notable deal announced in “h 030- was Coeur Uining 
HncIs acquisition of ’ew Gold Hnc for approximately C8zk- billion, representing a trend of 
consolidation in t5e Canadian mining spacek[11]

Canadian .nancing sources

Canadian companies .nanced t5eir acquisitions in recent mont5s in various waysk Hn 
many cases, a signi.cant portion of t5e consideration for t5e acquisitions was funded 
t5roug5 different types of debt obtained from numerous sources, including senior secured 
credit facilities provided by domestic and foreign .nancial institutions and 5edge funds, 
second6lien credit facilities, unsecured credit facilities, streaming arrangements, senior 
secured bonds, 5ig56yield notes and meEEanine debtk

For example, Atlas Qoldings secured approximately R18-43 million in new debt facilities, 
including an AjL credit facility, term facility and delayed draw term loan facility, in 
connection wit5 its approximately R18-33 million acquisition of JvraE ’ort5 Americak[12] 
Corby 1pirit and –ine Limited entered into a C8$03 million .nancing wit5 Pernod (icard, its 
maOority s5are5older, in connection wit5 t5e acquisition of z3” of t5e outstanding s5ares 
of Ace jeverage Group Hnck[13] Cleveland6Cliffs Hnc amended its existing R18hk;- billion 
AjL credit facility to, in part, remove certain conditions to borrowing, allowing it to use 
suc5 facility to fund its C84kh billion acquisition of 1telco Qoldings Hnck[14]

Year in review

–5ile USA activity in early 030- appeared to wea2en given t5e tariff s5oc2 and lingering 
interest rate uncertainty, deal value and activity increased in late Uay and t5at increase 
continued into “4 030-k –5ile .nal year end data 5as yet to be publis5ed, 030- was 
overall a positive year for Canadian USAk M5e consensus is t5at Canadian deal activity 
will  continue to increase into 030& given t5e abundance of Wdry powder9 available 
for investment and t5e consolidation of t5e Canadian resources sector by strategic 
purc5asersk M5e year 030- continued to see purc5asers involved in a Canadian transaction 
use debt as a maOor source of .nancing for t5eir acquisitionsk M5e debt can be7

$k in t5e form of new commitments, li2e t5e commitments secured by Atlas Qoldings 
in connection wit5 its acquisition of JvraE ’ort5 AmericaD

0k .nanced by a related party, suc5 as Corby 1pirit and –ine LimitedIs .nancing wit5 
t5eir maOority s5are5olderD or

4k a modi.cation of pre6existing debt, suc5 as Cleveland6Cliffs HncIs modi.cation of its 
borrowing terms to clear t5e way for its acquisition of 1telco Qoldings Hnck

Regulatory and tax matters
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(egulatory matters

Lender6related regulatory requirements

Canadian borrowers regularly obtain acquisition .nancing and leveraged .nance products 
from a broad range of lenders, including domestic and foreign .nancial institutions, private 
equity and 5edge funds, and t5roug5 t5e issuance of public debt, including 5ig56yield debtk 
Canadian and foreign ban2s are very active in t5is area and provide a wide variety of 
debt products to Canadian borrowersk M5e 2ey regulatory issue for foreign lenders dealing 
wit5 Canadian borrowers is w5et5er t5e lender would be considered a ban2 for Canadian 
regulatory purposesk M5e activities of Canadian ban2s and foreign lenders aéliated wit5 
foreign ban2s t5at are carrying on ban2ing business in Canada are subOect to regulation 
under t5e federal jan2 Actk Lenders t5at are ban2s or aéliated wit5 foreign ban2s must 
obtain t5e necessary approvals under t5e jan2 Act to establis5 a presence in Canada and 
must comply wit5 t5e operational requirements of t5e jan2 Act on an ongoing basisk

Foreign lenders aéliated wit5 foreign ban2s t5at do not 5ave a presence in Canada may 
lend to Canadian borrowers wit5out obtaining regulatory approvals from federal ban2ing 
regulators if t5e lending relations5ip is establis5ed in a way t5at would not involve t5e 
lender being viewed as carrying on business in Canadak Generally, a loan t5at is made 
by a lender located outside of Canada and t5at is approved, negotiated and documented 
outside of Canada, wit5 payments being made to an entity outside of Canada, s5ould 
satisfy t5is testk

Hn t5e absence of connection wit5 a ban2, foreign and ot5er lenders t5at are not ot5erwise 
regulated as .nancial institutions in Canada )eg, insurance companies, trust companies 
and credit unionsN do not require any special licences or regulatory approvals to ma2e a 
loan to a Canadian borrowerk M5ese lenders will, 5owever, be subOect to laws of general 
application t5at apply to t5e ta2ing and enforcement of security in certain provincesk For 
example, a lender may require an extra6provincial licence under provincial legislation to 
5old and enforce a mortgage on real estate in t5at provincek Lenders t5at lend on t5e 
security of real property may also need to obtain a mortgage bro2erage licence under 
provincial legislation if t5ey are not a .nancial institution exempted from compliancek

Anti6money laundering and sanctions

CanadaIs federal anti6money laundering and sanctions laws are designed to protect 
against t5e laundering of funds to feed criminal activity and to address international 
security concerns and foreign corruptionk Financial institutions are required to conduct 
regular ris2 assessments in respect of t5eir customers and to implement due diligence 
procedures designed to prevent t5e transfer of funds or property, and t5e provision of 
certain services, to pro5ibited countries and personsk

–it55olding tax
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Rnder t5e Hncome Max Act, interest paid by a Canadian6resident debtor to an armIs6lengt5 
non6resident creditor will not generally be subOect to t5e Canadian wit55olding tax, provided 
t5at t5e interest is not participating )eg, contingent or dependent on t5e use of or 
production from property in Canada or computed by reference to revenue, pro.t, cas5 
Tow, commodity price or similar criteria, or by reference to dividends paid or payableNk 
–5ere interest is subOect to wit55olding tax under t5e provisions of t5e Hncome Max Act 
)eit5er because it is paid to a non6armIs lengt5 creditor or is participatingN, t5e terms of 
an applicable bilateral tax treaty may apply to reduce t5e rate of wit55olding tax from t5e 
Canadian domestic rate of 0-”k Rnder t5e provisions of t5e CanadaBR1 Hncome Max Mreaty, 
w5ere applicable, t5e rate is reduced to $-” if t5e interest is participating, or ot5erwise to 
3”k Uost ot5er treaties reduce t5e rate of wit55olding tax on interest to $3”k

Rnder CanadaIs Wbac26to6bac29 rules, additional wit55olding tax may apply w5ere an 
intermediary is interposed between a foreign lender and a Canadian borrower, and a 5ig5er 
rate of Canadian wit55olding tax would ot5erwise apply in respect of payments to t5e 
foreign lenderk

Hnterest deductibility

Hnterest is only deductible to a Canadian6resident debtor w5ere it meets certain tec5nical 
requirements set out in t5e Hncome Max Actk Hnterest )not in excess of a reasonable amountN 
is generally deductible on7

$k borrowed money used for t5e purpose of earning income from a business or 
propertyD or

0k an amount payable for property t5at is acquired for t5e purpose of gaining or 
producing income from a business or propertyk

Hnterest payable on .nancing incurred to fund t5e acquisition of an asset to be used in t5e 
debtorIs business s5ould generally be deductiblek 1imilarly, interest payable on .nancing 
incurred to fund t5e acquisition of s5ares of a company )w5ere t5ere is a reasonable 
expectation of income from t5e s5aresN s5ould also generally be deductiblek –5ere t5e 
Canadian6resident debtor incurs debt to .nance t5e acquisition of s5ares, and it t5en 
amalgamates wit5 or winds up t5e target company, t5e interest payable on t5at debt will 
generally continue to be deductible )on t5e basis t5at t5e income6producing s5ares are 
now replaced wit5 income6producing assetsNk

M5in capitalisation rules

Rnder t5e Hncome Max Act, interest payable by a Canadian6resident debtor may not be 
deductible to t5e debtor, and may be subOect to Canadian wit55olding tax on an accrual 
basis, if t5e Canadian t5in capitalisation rules applyk M5ese rules generally apply w5ere7

$k a non6resident creditor owns )or 5as a rig5t to acquire or is non6armIs lengt5 wit5 a 
person w5o owns or 5as t5e rig5t to acquireN s5ares of t5e debtor representing 0- 
per cent or more of t5e votes or value of t5e debtorIs capital stoc2D and

0k t5e debt6to6equity ratio of t5e debtor in respect of suc5 creditors exceeds $k-7$k
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M5e t5in capitalisation rules may apply in a situation w5ere acquisition .nancing is 
underta2en by a non6resident parent corporation, t5at t5en lends funds to its Canadian 
subsidiary, w5ic5 acquires t5e target assets or s5aresk

Rnder CanadaIs Wbac26to6bac29 rules, t5e t5in capitalisation rules may apply w5ere an 
intermediary is interposed between a non6resident creditor and a Canadian borrower, 
and t5e t5in capitalisation rules would ot5erwise apply in respect of payments to t5e 
non6resident creditork

(ecent amendments

Criminal rate of interest

Hn Uay 030h, t5e governor general in counsel of Canada announced c5anges to t5e criminal 
rate of interest t5at too2 effect on $ Yanuary 030-k

1ection 4h; of t5e Criminal Code ma2es it an offence for a person to enter into an 
agreement or arrangement to receive or actually receives interest at a criminal ratek[15]

Rnder t5e current regime, t5e criminal rate of interest is set at &3” on an effective annual 
rate basis, equivalent to h:” annual percentage rate )AP(Nk 1tarting $ Yanuary 030-, t5is 
criminal rate will be reduced to 4-” AP( but will exempt certain lending agreementsk[16]

’otably, lenders are exempt from t5e criminal rate of interest provisions under 1ection 4h; 
of t5e Criminal Code w5en entering into loan agreements or arrangements w5ere7

$k t5e borrower is not a natural personD

0k t5e borrowing is made for a business or commercial purposeD and

4k t5e amount of credit advanced under suc5 agreement or arrangement is greater 
t5an C8-33,333k[17]

As suc5, w5ile t5e criminal rate of interest 5as decreased, t5e new exemptions will mean 
t5at t5e vast maOority of lenders providing leveraged .nance s5ould no longer be subOect 
to t5e criminal rate of interest provisions under t5e Criminal Codek Qowever, due to t5e 
drafting of t5e revised provisions, t5ere remains some uncertainty as to t5e treatment 
of commercial loans wit5 availability in excess of C8-33,333 but w5ere t5e outstanding 
drawn amount is C8-33,333 or lessk

JHFJL and anti65ybrid rules

Hn Yune 030h, previously proposed interest deductibility and anti65ybrid structure rules 
were enacted, w5ic5 can affect t5e deductibility of interestk

M5e new interest deductibility rules )ie, JHFJL rulesN are broadly in line wit5 ‑JC% jJP1 
Action h and introduce a limit on t5e amount of interest and .nancing expenses t5at 
resident and non6resident corporations and trusts can deduct in computing incomek Uore 
speci.cally, t5e basic regime under t5e JHFJL rules generally limits t5e deduction of 
interest and .nancing expenses to 43” of t5e taxpayerIs WadOusted taxable income9 )ie, 
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tax JjHM%AN, wit5 a transitional rate of h3” for taxation years beginning on or after $ 
‑ctober 0304 but before $ Yanuary 030hk Hnterest and .nancing expenses t5at exceed t5e 
applicable limit in a particular year will not be deductible in t5at year, but generally may be 
carried forward and deducted in t5ose future years )subOect to t5e application of t5e JHFJL 
rules in t5ose yearsNk Certain Canadian corporations and trusts t5at do not exceed t5eir 
applicable limit in a particular year generally will be permitted to transfer all or a portion 
of t5eir Wexcess capacity9 to ot5er Canadian corporations and trusts wit5in t5eir groupk 
Furt5ermore, taxpayers generally may carry forward for up to t5ree years t5eir Wexcess 
capacity9 to be utilised in t5ose future years )subOect to t5e application of t5e JHFJL rules 
in t5ose yearsNk

Uembers of certain groups of corporations and trusts may be permitted to effectively opt 
out of t5e basic regime in a particular year and elect into an alternative )and potentially 
more favourableN regime under t5e JHFJL rules for t5at yeark –5ere applicable, t5is 
alternative regime may permit members of t5e group to deduct interest and .nancing 
expenses beyond t5e 43” or h3” limit w5ere t5e overall group 5as a 5ig5er Wgroup ratio9 
of net t5ird6party interest expense to earningsk

M5e JHFJL rules do not apply to7

$k groups of corporations and trusts w5ose aggregate net interest expense among 
t5eir Canadian members does not exceed C8$ millionD

0k certain Canadian6resident corporations and trusts )and groups consisting of 
Canadian6resident corporations and trustsN t5at carry on substantially all of t5eir 
business in Canada )provided t5at certain ot5er requirements are metND or

4k Canadian6controlled private corporations t5at 5ave )toget5er wit5 any associated 
corporationsN taxable capital employed in Canada of less t5an C8-3 millionk

Hndividuals are also exempt from t5e JHFJL rulesk

M5e new anti65ybrid rules apply to payments made on or after $ Yuly 0300k M5ese 
rules broadly align wit5 ‑JC% jase Jrosion and Pro.t 15ifting )jJP1N Action 0k Rnder 
t5ese rules, certain payments made by Canadian taxpayers under 5ybrid mismatc5 
arrangements generally will not be deductible )and, in t5e case of interest payments, may 
be subOect to Canadian wit55olding taxN to t5e extent t5at t5e payments are not included 
in t5e income of a non6resident recipientk 1imilarly, w5ere a payment by a non6resident is 
deductible for foreign income tax purposes, t5ese rules generally will include an amount 
in a Canadian recipientIs income )to t5e extent not ot5erwise includedN or, in t5e case of a 
dividend payment t5at is deductible by t5e non6resident, restrict t5e Canadian recipientIs 
ability to deduct t5e dividend received in computing its income )to t5e extent ot5erwise 
deductibleNk %raft legislation implementing ot5er recommendations of ‑JC% jJP1 Action 
0, including in respect of 5ybrid entity arrangements, is expected to be released in t5e 
futurek

Consolidation issues

Canadian6resident corporations do not .le consolidated tax returns )unli2e in certain 
ot5er  Ourisdictions,  suc5 as t5e Rnited 1tatesNk  As a  result,  interest  payable  by  a 
Canadian6resident corporation is only deductible by t5at particular corporation and can 
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only offset income earned by t5at particular corporationk –5ere t5e taxable income of t5e 
debtor corporation is insuécient to offset t5e interest deductions, ot5er transactions may 
need to be underta2en to eéciently use t5e interest deductions in t5e corporate groupk Hn 
particular, w5en an acquirer incurs debt to .nance t5e acquisition of a target corporation, 
additional steps )suc5 as t5e amalgamation of t5e acquirer wit5 t5e targetN may need to 
be underta2en to facilitate t5e deduction of interest on t5e acquisition .nancing against 
t5e targetIs operating incomek

1tamp and documentary taxes

M5ere are no stamp or ot5er documentary taxes in Canada to w5ic5 loan or securitisation 
documentation or loan6trading documentation mig5t be subOectk

Foreign Account Max Compliance Act

Rnder t5e R1 Foreign Account Max Compliance Act )FAMCAN, payments made to foreign 
creditors under Canadian .nancing or leveraged .nance arrangements may, in certain 
circumstances, be subOect to a 43” R1 wit55olding taxk –5ere t5ere is a ris2 of FAMCA 
wit55olding, t5e applicable loan or debt .nancing instrument will typically require t5e 
foreign creditor to provide suc5 documentation as may be necessary for t5e debtor 
to comply wit5 its obligations under FAMCA and to determine w5et5er t5e creditor 
5as complied wit5 its obligations under FAMCA, or to determine t5e amount of FAMCA 
wit55olding tax t5at will be deductible from payments made under t5e instrumentk A 
Canadian debtor will typically not provide a gross6up to t5e foreign creditor for amounts 
deducted because of FAMCA wit55olding taxk

Security and guarantees

1ecured loans are often used in Canada to .nance acquisitionsk M5e forms of security 
and guarantees most commonly used in t5e Canadian mar2et to secure personal and real 
property assets, as well as t5e regime for ta2ing security under t5e Civil Code of “u@bec 
)CC“N and t5e common law applicable in t5e ot5er provinces and territories, are discussed 
belowk[18]

1ecurity

Personal property and tangible property

Common law provinces

Jac5 of t5e common law provinces and territories in Canada 5as a personal property 
security act )collectively, PP1AsN t5at is modelled on Article z of t5e Rniform Commercial 
Code in t5e Rnited 1tatesk
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1ecurity in personal property is created under t5e PP1As w5en a debtor grants to t5e 
creditor a security interest in t5at propertyk M5e granting clause in t5e security agreement 
will expressly describe t5e collateral to w5ic5 t5e security interest attac5esk “uite often, 
secured creditors are given a general security interest t5at secures all of t5e debtorIs 
existing and after6acquired personal property, bot5 tangible and intangiblek

For secured .nancings in t5e Canadian mar2et, tangible property normally means goods 
t5at are equipment or inventoryk A security interest in goods must be perfected if a creditor 
is to 5ave priority over t5e interests of ot5er creditors and t5ird partiesk (egistration of a 
.nancing statement in eac5 province or territory w5ere suc5 tangible assets are p5ysically 
located is necessary to perfect a security interest in t5ose assetsk M5e PP1As are publicly 
accessible, searc5able databases, and a registered .nancing statement serves as notice 
t5at a debtorIs assets 5ave been encumbered in favour of a secured creditork

C5attel paper,[19] instruments, money, documents of title and large goods can also be 
perfected by a secured party by possessionk

“uebec

1ecurity over tangible movable property in “uebec is created by a 5ypot5eck (egistration 
at t5e (egister of Personal and Uovable (eal (ig5ts )(PU((N perfects t5e 5ypot5eck 
Applications for registration at t5e (PU(( must be drawn up exclusively in Frenc5k M5e 
foregoing implies t5at deeds of 5ypot5ec in Jnglis5 typically include collateral set out 
in Frenc5 and Jnglis5k ’o written agreement is needed w5ere a 5ypot5ec is ta2en wit5 
delivery )ie, a pledgeNk Perfection occurs w5en t5e pledged collateral is p5ysically delivered 
to t5e pledgeek M5e Charter of the French Language was subOect to maOor amendments 
in 0300, some of w5ic5 may impact domestic and foreign lenders, including ban2s and 
.nancial institutionsk jefore a Wcontract of ad5esion9 and related )or ancillaryN documents 
may be drawn up in Jnglis5, a Frenc5 version of t5e contract must 5ave been remitted 
to t5e ad5ering party before executionk A contract in w5ic5 t5e essential stipulations 
were imposed or drawn up by one of t5e parties, on its be5alf or upon its instructions, 
and were not negotiable is a contract of ad5esionk Hf it is possible for t5e debtor to 
freely negotiate wit5 t5e creditor t5e essential clauses of t5e contract )regardless of 
w5et5er suc5 negotiations actually occurN, t5e contract s5ould not be deemed a contract 
of ad5esionk Hn all cases, loan agreements as well as contracts used in Wrelations wit5 
persons outside “uebec9 are exempted from t5e new rulek

Federal Ourisdiction

1ecurity in aircraft, s5ips and most railways is governed in Canada by federal legislationk 
–5ile security interests in t5ese types of assets can be ta2en under t5e PP1As or t5e CC“, 
secured parties are well advised to consider any applicable federal legislation and to ta2e 
t5e additional steps prescribed t5erein to establis5 a .rst6ran2ing claim on t5ese assetsk

Personal property and intangible property

General B common law provinces
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Hntangible personal property commonly dealt wit5 in t5e Canadian mar2et includes claims 
and receivables, contractual rig5ts and intellectual property )HPN rig5tsk[20] Generally, 
creditors secure intangibles similarly to tangibles, by way of a security agreement and 
perfection by registration under t5e PP1Ask[21] M5e law of t5e Ourisdiction w5ere t5e debtor 
is located[22] at t5e time t5e security interest attac5es governs t5e validity, perfection and 
priority of a security interest in intangible personal propertyk Accordingly, t5e secured party 
must .le under t5e PP1A in t5e province or territory w5ere t5e debtor is located to perfect 
against intangible personal propertyk 1ecured parties must also .le in t5e Ourisdiction 
t5e debtor is located to perfect non6possessory interests in certain collateral suc5 as 
instruments, negotiable documents of title, money and c5attel paperk

–5ile HP owners5ip rig5ts are governed by federal legislation in Canada, security in t5ese 
intangibles is governed by t5e PP1Ask A security interest is created in HP rig5ts t5roug5 
a grant of security under a security agreement and is perfected by registration under t5e 
PP1Ask Hn addition, it is common practice for secured creditors wit5 a security interest in 
Canadian HP suc5 as trademar2s, copyrig5t or patents to .le a copy or notice of t5e security 
agreement wit5 t5e Canadian Hntellectual Property ‑écek

General B “uebec

Rnder t5e CC“, t5e law of t5e Ourisdiction w5ere t5e grantor is domiciled )ie, w5ere its 
registered oéce is locatedN governs t5e validity and perfection of security over intangiblesk 
Hntangibles )incorporeal movable propertyN suc5 as claims, receivables, contractual rig5ts 
and HP rig5ts owned by a debtor domiciled in “uebec are secured under t5e CC“ by way 
of a 5ypot5ec t5at is perfected by .ling in t5e (PU((k A 5ypot5ec on monetary claims is 
perfected by obtaining control over t5e claim )eg, in t5e case of a deposit account, by t5e 
secured party entering into a control agreement wit5 t5e .nancial institution 5olding t5e 
accountNk

Hnvestment property

Financial assets suc5 as s5ares and ot5er securities are considered investment property 
under t5e PP1Ask All of t5e common law provinces and territories in Canada 5ave a 
1ecurities Mransfer Act )1MAN or similar legislation t5at is based on (evised Article : of 
t5e Rniform Commercial Codek M5e 1MAs wor2 toget5er wit5 t5e PP1As to govern t5e 
creation and perfection of security interests in investment propertyk M5e CC“ also contains 
provisions speci.c to investment property t5at are generally similar to t5e 1MAsk

Hnvestment property under t5e PP1As and 1MAs includes securities )uncerti.cated and 
certi.catedN, securities entitlements, securities accounts, futures contracts and futures 
accountsk Hn secured .nancings in Canada, t5e type of investment property seen most 
often is certi.cated securitiesk A borrower or guarantor would typically pledge t5e 
certi.cated s5ares it 5olds directly in a subsidiary to a lender to secure its obligations 
owing to t5at lenderk

Hn addition to execution of a security agreement and .ling under t5e PP1As to perfect 
an interest in investment property, secured creditors can also establis5 Wcontrol9 or 
possession over suc5 propertyk Control is t5e preferred met5od for perfecting suc5 an 
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interest as it gives t5e secured party a 5ig5er priority t5an a security interest perfected by 
registration alonek

–5ere investment property is 5eld directly by a debtor, a secured party obtains control 
of certi.cated securities by ta2ing possession of t5e certi.cates and eit5er ta2ing an 
endorsement or 5aving t5e securities registered in its namek For uncerti.cated securities, 
control is ac5ieved by eit5er registering t5e securities in t5e name of t5e secured party or 
by obtaining a control agreement from t5e issuer of t5e securitiesk A control agreement 
is a tripartite agreement among t5e issuer, t5e debtor and t5e secured party, and provides 
t5at t5e issuer agrees to comply wit5 instructions from t5e secured party wit5 respect to 
t5e securities wit5out t5e debtorIs furt5er consentk

–5ere t5e investment property consists of securities entitlements 5eld indirectly by t5e 
debtor t5roug5 a securities intermediary, t5e secured party obtains control by7

$k arranging for t5e securities intermediary[23] to record t5e secured party as t5e 
entitlement 5olderD

0k obtaining a control agreement from t5e securities intermediaryD or

4k 5aving a t5ird party obtain control on its be5alfk

(eal property

M5e most common forms of security over real  estate in t5e Canadian mar2et are 
mortgages, debentures, 5ypot5ecs and trust deedsk (eal estate in t5e common law 
provinces and territories includes land )toget5er wit5 buildings and .xturesN, airspace 
above land, crops, forests, non6navigable waters, easements, sub6surface land rig5ts, 
rental income and ot5er pro.ts derived from land and lease5old interestsk (eal estate 
under t5e CC“ includes land, any constructions and wor2s of a permanent nature located 
on t5e land and anyt5ing forming an integral part of t5e land, plants and minerals t5at 
are not separated or extracted from t5e land, personal property t5at is permanently 
p5ysically attac5ed and Ooined to an immovable and t5at ensures its utility and real rig5ts 
in immovable property, as well as actions to assert t5ese rig5ts or to obtain possession of 
immovablesk

Jac5 province and territory in Canada 5as a real property title registration systemk 1ecured 
creditors perfect interests in real property by .ling t5eir mortgage, debenture, 5ypot5ec 
or trust deed against t5e title to t5e debtorIs real propertyk M5e .ling of 5ypot5ecs at t5e 
“uebec Land (egistry ‑éce must be made exclusively in Frenc5k Generally, registration 
fees for real property mortgages are nominalk Qowever, in several provinces and territories 
)Alberta, ’ewfoundland, ’ort5west Merritories, Nu2on Merritories and ’unavutN registration 
costs can be 5ig5er as t5ey are calculated based on varying formulas t5at ta2e into account 
t5e principal amount of t5e mortgage t5at is being registeredk Lastly, t5ere are some 
special statutes in Canada t5at govern most federally regulated facilities suc5 as airports, 
prisons and maOor s5ipping ports, and t5ese s5ould be assessed w5en ta2ing security 
involving t5ese types of facilitiesk

Guarantees
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Guarantees are a common feature of secured lending structures for acquisition and 
ot5er types of .nancings in t5e Canadian mar2etk Mypically, a guarantor )eg, a parent or 
corporate aéliate of t5e borrowerN will enter into a stand6alone guarantee wit5 a lender t5at 
guarantees t5e obligations of t5e borrower to t5e lenderk Hn t5e acquisition context, it is not 
uncommon for t5e obligations of a sole6purpose acquisition entity to be guaranteed by an 
equity sponsor or controlling parent companyk Hn “uebec, suretys5ips are used frequently 
in secured lendingk

Guarantee limitations

Financial assistance

Corporate  legislation  in  Canada  5as  eliminated  outrig5t  restrictions  on  .nancial 
assistancek Ht is permitted wit5out restrictions of any 2ind in several provinces, including 
‑ntario and ’ova 1cotiak Hn ot5er provinces and territories, .nancial assistance is also 
permitted generally but is subOect to a solvency test or disclosure requirementsk M5e more 
relaxed regime 5as provided increased Texibility to lenders in Canada w5en structuring 
security pac2ages t5at include guaranteesk[24]

Corporate bene.t

M5ere is no corporate bene.t requirement under Canadian corporate law statutesk 
Qowever,  a  .nancing transaction t5at  does not  provide any apparent  bene.t  to a 
corporation may be c5allenged as oppressive by creditors or minority s5are5olders or may 
result in an allegation t5at t5e .duciary duties of t5e corporate directors approving t5e 
transaction 5ave been breac5edk Guarantees supporting t5e debt of aéliated entities are 
generally enforceable and valid in Canada as long as t5e debt is of bene.t to t5e corporate 
group as a w5olek

Agency concept

M5e concept of agency is recognised in all Canadian Ourisdictions and is commonly used 
in secured loan structures in Canadak Agents are often used to represent lenders in a 
syndicate or to 5old collateral on be5alf of lendersk

C5allenging security under Canadian law

Rnder Canadian law, t5ere are several ways t5at a creditor or court6appointed oécer 
could c5allenge security bot5 before or after t5e commencement of insolvency or 
restructuring proceedingsk (emedies for Wreviewable transactions9 are available under 
federal insolvency legislation and provincial legislationk

Hn t5e context of insolvency proceedings, a trustee in ban2ruptcy[25] can c5allenge 
preferences and ot5er transactions at undervalue under CanadaIs jan2ruptcy and 
Hnsolvency Act )jHANk Rnder 1ection z- of t5e jHA, a trustee in ban2ruptcy can c5allenge a 
preference, namely a transaction wit5 a debtor or payment made by a debtor t5at 5as t5e 
effect of preferring one creditor over anot5er and t5at was entered into wit5in prescribed 
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time periods before insolvency proceedings in respect of t5e debtor were commencedk 
Hf t5e preference is proven, t5e transaction or payment is void against t5e trustee in 
ban2ruptcyk Rnder 1ection z& of t5e jHA, a trustee in ban2ruptcy can attac2 transactions 
between t5e debtor and persons w5o gave inadequate consideration for assets, goods 
or services provided by t5e debtor wit5in prescribed time periods before insolvency 
proceedings in respect of t5e debtor were commencedk Courts can order t5at transfers 
at undervalue are void against t5e trustee in ban2ruptcy or, alternatively, t5at t5e parties to 
t5e transfer pay to t5e debtorIs estate t5e difference between t5e consideration received 
by t5e debtor and t5e consideration given by t5e debtork Mo t5e extent t5at transactions 
are rendered void as against a trustee in ban2ruptcy and t5e property in question 5as been 
furt5er transferred, t5e jHA provides t5at t5e proceeds from t5e transfer of t5e property 
are deemed to be t5e property of t5e trusteek M5ese sections of t5e jHA also apply )wit5 
any necessary modi.cationsN to proceedings under CanadaIs ot5er maOor insolvency and 
restructuring statute, t5e CCAAk[26]

Finally, in almost all Canadian provinces and territories, creditors may use t5e oppression 
remedy under corporate law to c5allenge security given by a corporationk M5is would 
involve a transaction w5ere t5e corporation or its directors effected a result or acted 
in a manner t5at was oppressive, unfairly preOudicial to or unfairly disregarded t5e 
interests of certain parties )including creditorsNk –5ere oppressive conduct is found, 
Canadian courts 5ave broad discretion to grant any remedy t5ey deem appropriate 
in t5e circumstanceskProvincial legislation is also available to creditors or trustees to 
attac2 preferential transactionsk –5ile t5ere are differences among t5e various provincial 
statutes, most provinces allow a creditor to attac2 fraudulent conveyances and unOust 
preferencesk[27]

Hn general terms, fraudulent conveyances are transactions w5ere conveyances of real or 
personal property are made wit5 t5e intent to defeat, 5inder, delay or defraud creditors 
or ot5ersk RnOust preferences are preferential payments or transactions made w5en t5e 
debtor was in insolvent circumstances, unable to pay its debts or 2new it was on t5e brin2 
of insolvencyk Mransactions found to be fraudulent conveyances or unOust preferences can 
be voided as against creditorsk

Priority of claims

Priority claims

Hn Canada, t5e priority of a claim of a creditor of an insolvent corporation will depend upon 
t5e nature of t5e claim and t5e insolvency proceedings applicable to t5e borrowerk M5e 
enforcement of security may occur in t5e context of a proceeding under t5e CCAA or t5e 
jHAk An insolvent corporate borrower may reorganise itself under t5e CCAA or t5e jHA, or 
petition itself into ban2ruptcy under t5e jHAk

Hn a Canadian insolvency proceeding, certain claims may be afforded priority over a 
secured lender pursuant to a court order and t5e priority of t5ese claims will be determined 
by t5e court based on t5e facts of eac5 casek M5e court may, for example, grant a c5arge 
in priority to t5e security of existing lenders in t5e debtorIs assets to secure, among ot5er 
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t5ings, claims of, or in respect of, critical suppliers, debtor6in6possession lenders, directorsI 
corporate indemnities, 2ey employee retention payments and professional administration 
feesk

Hn addition, certain statutory claims will continue to 5ave priority over a secured lenderIs 
claim in an insolvency proceedingk Hn a ban2ruptcy scenario, t5ese include7

$k claims for unremitted employee source deductionsD

0k certain employee claims t5at are paid by t5e Canadian federal government under 
t5e –age Jarner Protection Program ActD and

4k certain employee and employer pension plan contributions t5at are due and 
unpaidk[28]

Hn a CCAA restructuring or a jHA proposal, generally t5e restructuring plan or proposal for 
t5e insolvent borrower must provide for t5e payment of certain employee and ot5er claims 
unless ot5erwise agreed by t5e relevant partiesk Hn liquidating restructuring proceedings 
under t5e CCAA or t5e jHA w5ere t5e company is expected to become subOect to a 
ban2ruptcy or receivers5ip, a court may order employee claims under t5e –age Jarner 
Protection Program Act to be paid before t5e companyIs ban2ruptcy or receivers5ip 
proceedings are commenced, and provided t5e court is satis.ed t5at all employees 5ave 
been dismissedk ’otably, a number of t5e Canadian federal and provincial statutory 
deemed trusts t5at can prime a lenderIs security outside a ban2ruptcy or CCAA proceeding 
for unpaid amounts, suc5 as sales taxes, will be reversed in a ban2ruptcy or CCAA 
proceeding of t5e insolvent borrowerk[29] Qowever, w5ere a statutory trust satis.es t5e 
general principles of trust law for creating a true trust, t5e assets impressed wit5 t5e trust 
would be excluded from any distribution to t5e insolvent borrowerIs secured creditors in 
t5e ban2ruptcy proceedingsk[30]

As noted above, certain pension claims may ran2 in priority to a lenderIs security in t5e 
event of a borrowerIs insolvency, including claims in respect of7

$k unpaid normal cost contributionsD

0k special payments required to be paid to liquidate an unfunded liability or solvency 
de.ciencyD and

4k any amount required to liquidate any ot5er unfunded liability or solvency de.ciency 
of t5e pension fundk[31]

M5e priorities in respect of )bN and )cN were enacted in 0304 pursuant to t5e Pension 
Protection Actk[32] M5ey apply for pension plans created on or after 0; April 0304k For 
pension plans establis5ed before 0; April 0304, t5ere is a four6year integration period 
before t5e priority will ta2e effect on 0; April 030;k

’otably, t5e 1upreme Court of Canada decision in Indalex Limited (Re)[33] created some 
doubt as to t5e priority afforded to t5e amount of any funding de.ciency arising in 
connection wit5 t5e wind6up )a wind6up de.ciencyN of a borrowerIs de.ned bene.t pension 
plank jefore t5is decision, it was generally t5oug5t t5at t5e deemed trust provisions of 
t5e applicable pension legislation would not apply to a wind6up de.ciencyk Alt5oug5 t5e 
1upreme Court made it clear t5at a deemed trust could apply to a wind6up de.ciency and 
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t5at t5e claim for t5at amount would be subordinate to a court6ordered c5arge securing 
debtor6in6possession .nancing for t5e insolvent borrower, t5e court did not opine on t5e 
relative priority of liens on t5e accounts receivable and inventory securing indebtedness 
existing at t5e time a CCAA order is madek[34] Lenders providing .nancing to a Canadian 
borrower t5at 5as a de.ned bene.t plan registered in Canada or to acquire a target wit5 
suc5 a plan s5ould determine w5et5er a deemed trust could apply to a wind6up de.ciency 
under t5e applicable pension legislation, and consider t5e impact on t5eir security position 
in t5e event of an insolvencyk

Lenders s5ould also be aware of a decision of t5e 1upreme Court of Canada, Orphan 
Well Association et al v Grant Thornton Limited et al (Redwater),[35] w5ic5 considered 
AlbertaIs provincial regulatory regime regarding abandonment and reclamation obligations 
)or end6of6life obligationsN wit5 respect to abandoned oil wellsk[36] M5e Alberta Jnergy 
(egulator issued orders under t5e provincial regulatory regime requiring (edwater Jnergy 
Corporation, an insolvent oil and gas company, to ful.l its end6of6life obligationsk

M5e maOority of t5e 1upreme Court 5eld t5at, for a number of reasons, t5e regulatorIs use 
of its provincial statutory powers to enforce compliance wit5 end6of6life obligations under 
AlbertaIs provincial legislation does not create a conTict wit5 t5e jHA and t5erefore does 
not trigger t5e doctrine of federal paramountcyk[37] M5is meant t5at t5e Alberta regime, 
w5ic5 was binding on receivers and trustees, could be enforced against (edwaterIs trustee 
in ban2ruptcy suc5 t5at (edwaterIs end6of6life obligations for its inactive oil and gas wells 
were to be satis.ed from t5e insolvent estate, notwit5standing t5e impact on secured 
lender recoveryk[38]

M5e treatment  of  environmental  obligations in  insolvency is  an evolving issue,[39
-

] and t5e applicable provincial regulatory regime will factor signi.cantly into a courtIs 
determinationk[40]

Lenders will want to ensure t5ey understand t5e applicable provincial regulatory regime 
and its application in a potential insolvency, and ensure t5at lending values account for 
suc5 ris2s w5ere a Canadian borrower 5as potential environmental liabilitiesk

Jquitable subordination

Rnder t5e R1 jan2ruptcy Code, t5e doctrine of equitable subordination allows courts to 
subordinate creditor claims to t5ose of lower6ran2ing creditorsk M5is extraordinary remedy 
is typically reserved for situations of egregious conduct on t5e part of creditors, because 
it supplants negotiated contractual arrangements between partiesk For a claimant to 
succeed in subordinating a creditor claim, it must demonstrate t5at t5e creditor engaged 
in inequitable conduct, t5at t5e conduct 5armed ot5er creditors of t5e ban2rupt company 
or t5at an unfair advantage was conferred on t5e creditor, and t5at t5e subordination is 
consistent wit5 t5e remainder of t5e R1 jan2ruptcy Codek

Alt5oug5 t5ere is no equivalent legislative provision in Canada, Canadian courts 5ave 
suggested t5at t5e doctrine of equitable subordination could potentially be adopted in 
certain circumstancesk Hn
Indalex

, t5e 1upreme Court of Canada aérmed t5e Wwait and see9 approac5 it espoused in
Canada Deposit Insurance Corp v Canadian Commercial Bank
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,
[41]

w5ereby, rat5er t5an ruling one way on t5e doctrineIs applicability, it declared t5at t5e facts 
at 5and did not give rise to a claim for equitable subordination and left its determination 
for a later datek
[42]

Hn its subsequent decision in
US Steel Canada Inc (Re)

,
[43]

t5e ‑ntario Court of Appeal ruled t5at t5e CCAA court does not 5ave t5e Ourisdiction under 
t5e CCAA to grant t5e remedy of equitable subordinationk M5e ‑ntario Court of Appeal, 
5owever, left t5e door open for equitable subordination to apply in a jHA context on t5e 
basis t5at t5e jHA provides t5e court wit5 express Ourisdiction in equityk Leave to appeal 
to t5e 1upreme Court of Canada was granted in respect of t5e ‑ntario Court of AppealIs 
decision in
US Steel

D 5owever, t5e appeal was discontinued, and t5e ‑ntario Court of Appeal decision remains 
t5e aut5ority in Canadak

1econd lien .nancings

As noted above, a Canadian borrower may incorporate several types of indebtedness 
)including  second  lien  loansN  in  its  capital  structurek  1econd  lien  loans  are  an 
increasingly popular source of .nancing in Canada for acquisitions, recapitalisations and 
restructuringsk ’on6ban2 entities suc5 as 5edge funds, private equity funds and distressed 
debt funds, particularly t5ose based in t5e Rnited 1tates, are typically t5e providers of 
second lien loans to Canadian borrowersk As second lien loans are secured by a lien on 
all or a portion of t5e borrowerIs assets, t5ese loans are generally considered to be a 
lower ris2 alternative to meEEanine loans and, accordingly, are less costly t5an meEEanine 
or ot5er Ounior unsecured debtk ‑ften t5ese loans are provided in R1 dollars and are 
particularly attractive to Canadian borrowers wit5 signi.cant R16dollar cas5 Tows t5at 
provide a natural 5edge to currency exc5ange Tuctuations t5at could ot5erwise affect t5eir 
ability to ma2e loan payments in R1 dollarsk

M5e respective rig5ts of t5e .rst lien lenders and t5e second lien lenders are set fort5 in 
an intercreditor agreementk A .rst lien6second lien intercreditor agreement will certainly 
include a contractual subordination of t5e second lien lenderIs claim to t5e rig5ts of t5e 
.rst lien lender and restrictions on t5e ability of t5e second lien lender to enforce its lien 
against t5e common collateral for t5e loansk M5e intercreditor agreement may also include 
provisions addressing t5e issues set out belowk

Hntercreditor agreements

Lenders 5ave made a broad variety of debt products available to borrowers to .nance 
t5eir operations, acquisitions and ot5er activitiesk As a result, many borrowers 5ave 
complex capital structures wit5 several layers of debt secured by liens on t5e same 
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collateralk For example, a borrower may 5ave a senior term and operating credit facility, 
5edging obligations, cas5 management obligations and a second lien term loan or notes 
secured by liens on t5e borrowerIs assetsk Lenders in t5ese circumstances typically 
enter into an intercreditor agreement t5at delineates t5eir respective rig5ts, remedies and 
priorities, particularly in a default situationk Canadian courts generally treat an intercreditor 
agreement as an enforceable contract between t5e lenders and up5old its provisionsk 
Qowever, if t5e borrower in question is subOect to an insolvency proceeding, it is possible 
t5at t5e court supervising t5e proceeding may ma2e an order t5at is not consistent wit5 
t5e provisions of t5e applicable intercreditor agreement in exercising its Ourisdiction over 
t5e matterk

M5e terms of any particular intercreditor agreement are inTuenced by t5e borrowerIs 
creditwort5iness and capital structure, t5e type and terms of t5e relevant debt, t5e lendersI 
preferred exit strategies and t5e general economic environmentk M5e primary purpose of 
an intercreditor agreement from a senior lenderIs perspective is to ensure t5at it is in a 
position to control t5e enforcement proceedings wit5 respect to a defaulting borrower 
until t5e senior lender is repaid in full or is no longer prepared to continuek Hntercreditor 
agreements also typically include provisions t5at deal wit57

$k t5e relative priority of liens on t5e collateralD

0k t5e application and turnover of proceeds derived from t5e collateral, payment 
restrictions or bloc2age periods wit5 respect to Ounior debt paymentsD

4k restrictions on t5e type and amount of senior debt t5at ran2s prior to more Ounior 
debtD

hk standstill periods and ot5er restrictions on enforcement proceedings by 5olders of 
Ounior debtD

-k access rig5ts to certain collateralD

&k restrictions  on  certain  modi.cations  to  t5e  terms  of  eac5  lenderIs  credit 
documentationD

;k re.nancing rig5tsD and

:k t5e rig5t of Ounior debt 5olders to purc5ase t5e senior debtk

Mriggers for Ounior debt payment bloc2ages, t5e frequency and lengt5 of payment bloc2age 
periods as well as t5e rig5t to ma2e catc56up payments once a payment bloc2age 
5as ceased are often 5eavily negotiatedk M5e elements and amount of senior debt 
)including interest rate and fee increases, over6advances, prepayment premiums and 
5edging obligationsN t5at ran2s in priority to t5e Ounior secured debt are also frequently 
t5e subOect of muc5 discussionk

Jurisdiction

Ht is not uncommon for acquisitions in Canada to be .nanced by foreign lenders based in 
.nancial centres suc5 as ’ew Nor2 or Londonk M5is occurs most often w5en t5e buyer 
is a foreign entity or t5e Canadian target is part of a larger crossOborder or international 
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corporate structure, but also more recently in largely Canadian6based transactionsk Foreign 
lenders often expressly c5oose to 5ave t5eir principal .nancing agreement governed by t5e 
law of t5eir 5ome Ourisdiction and to stipulate t5at any resulting disputes will be governed 
by t5at lawk Hn t5ese circumstances, foreign lenders need to understand 5ow c5oice of law 
and foreign Oudgments are treated in Canada and w5et5er consent to Ourisdiction clauses 
are enforceablek

C5oice of law

Generally, in a proceeding in Canada to enforce a foreign law6governed document, 
Canadian courts will, wit5 limited exceptions, apply t5e law expressly c5osen by t5e parties, 
as long as t5e c5oice of t5e foreign law in t5e agreement is bona .de, legal and not contrary 
to public policyk Canadian courts will apply local law to procedural matters and apply local 
laws t5at 5ave overriding effectk Hn addition, Canadian courts will not apply foreign law if 
to do so would 5ave t5e effect of enforcing a foreign revenue, expropriation or penal lawk

Hn t5e unli2ely event t5at t5e parties do not expressly c5oose a system of law to govern t5e 
primary .nancing agreement, Canadian courts will apply t5e law t5at 5as t5e closest and 
most real and substantial connection to t5e agreementk

Jnforcement of foreign Oudgments

–it5out reconsidering t5e merits, and subOect to certain defences, Canadian courts 
generally will issue Oudgments in Canadian dollars based on .nal and conclusive foreign 
Oudgments rendered against t5e person for a speci.ed amount if t5e action in Canada 
is broug5t wit5in any applicable limitation periodk Rnder certain circumstances, Canadian 
courts 5ave t5e discretion to stay or decline to 5ear an action based on a foreign Oudgmentk 
M5ese actions may also be affected in t5e courts by ban2ruptcy, insolvency or ot5er similar 
laws affecting creditorsI rig5tsk

Certain  defences  are  available  to  debtors  in  Canada  to  prevent  recognition  and 
enforcement of a foreign Oudgment against t5emk M5e foreign Oudgment cannot 5ave 
been obtained by fraud or in a manner contrary to natural Ousticek Hn addition, t5e foreign 
Oudgment cannot be for a claim t5at under Canadian law would be c5aracterised as being 
based on a revenue, expropriatory or penal lawD nor can t5e foreign Oudgment be contrary to 
public policyk Finally, Canadian courts will not enforce t5e foreign Oudgment if it 5as already 
been satis.ed or is void or voidable under t5e foreign lawk

1ubmission to Ourisdiction clauses

Agreements to submit all disputes related to t5e .nancing transaction to a speci.ed 
Ourisdiction are common in commercial .nancing and can be exclusive or non6exclusivek 
Rnder Canadian law, non6exclusive Ourisdiction clauses 5ave 5istorically been 5eld to 
be enforceablek Canadian case law, including decisions from t5e 1upreme Court of 
Canada, 5as strongly supported enforcement of exclusive Ourisdiction clauses to increase 
predictability and certainty in t5e Canadian mar2etk
[44]
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Acquisitions of public companies

Hn Canada, acquisitions of public companies are generally implemented t5roug57

$k ta2eover bids pursuant to w5ic5 t5e acquirer bids for t5e s5ares of t5e target )and 
w5ic5 may or may not be followed by a compulsory acquisition of t5ose s5ares t5at 
are not tendered into t5e bid or a second stage going private transactionND

0k a  plan  of  arrangement  )w5ereby  a  company  can  pursue  a  broad  range  of 
fundamental c5anges under a single transaction t5at is court approvedND or

4k an amalgamation of t5e target company wit5 t5e acquirerk

Hn Canada, acquisitions of public companies are generally effected by way of a ta2eover 
bid or plan of arrangementk

Hn eac5 of t5e foregoing cases, w5ere t5e consideration to be paid for t5e s5ares of 
t5e target will be satis.ed in w5ole or in part in cas5, an acquirer will generally incur as 
muc5 debt as possible )often using t5e assets and credit rating of t5e target company 
as collateralN to .nance t5e going private transactionk Hn recent years, t5ere 5as been 
a resurgence in acquisitions being .nanced by more signi.cant amounts of debt and a 
reOuvenation of t5e 5ig5ly leveraged buyout mar2etk

M5ere are several issues t5at are unique to t5e .nancing of acquisitions of public 
companies in Canadak –5ile many of t5ese issues vary based on t5e speci.c provincial 
corporate and securities laws t5at are applicable in any given transaction, t5e general 
approac5 and issues raised are common in all Canadian Ourisdictionsk[45]

Conditionality and availability of funds

Canadian securities laws establis5 an Wavailability of funds9 requirement for ta2eover bids 
of Canadian public companiesk Hn t5is regard, 1ection 0k0; of ’ational Hnstrument &06$3h 
)Ma2e6‑ver jids and Hssuer jidsN states t5at w5ere a bid provides t5at t5e consideration for 
t5e securities deposited under suc5 bid is to be paid, in w5ole or in part, in cas5, Wt5e offeror 
must ma2e adequate arrangements before t5e bid to ensure t5at t5e required funds are 
available to ma2e full payment for t5e securities t5at t5e offeror 5as offered to acquire9k[46]

Hn addition, t5e .nancing arrangements can be subOect to conditions only if, at t5e time 
t5e bid is commenced, Wt5e offeror reasonably believes t5e possibility to be remote t5at, 
if t5e conditions of t5e bid are satis.ed or waived, t5e offeror will be unable to pay for t5e 
securities deposited under t5e bid due to a .nancing condition not being satis.ed9k[47]

Hn practice, t5e Wadequate arrangement9 test is generally satis.ed by t5e offeror obtaining a 
binding commitment letter from its .nancing source t5at contains only limited customary 
conditionsk Conditions t5at are viewed as generally being acceptable include t5ose t5at 
mirror t5e conditions in favour of t5e offeror contained in t5e bid documents or t5at are 
ot5erwise reasonably easy for t5e offeror to satisfy )suc5 as t5e completion of a de.nitive 
credit agreement and related loan documentsNk Conditions t5at would be unacceptable 
in t5is context would include conditions t5at are in t5e discretion of t5e lenders, suc5 as 
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satisfactory due diligence or satisfaction wit5 t5e capitalisation or owners5ip of t5e target 
following completion of t5e bidk

Mwo6stage transaction

Generally, acquisition .nancings are secured by, among ot5er t5ings, t5e collateral of t5e 
target companyk Hn fact, t5e credit rating and t5e value of t5e assets owned by t5e target 
company are signi.cant components in t5e lendersI analysis of t5e amount of credit 
t5ey are willing to provide to .nance an acquisitionk Hn connection wit5 an acquisition 
w5ere t5e offeror aims to acquire all of t5e outstanding s5ares of t5e target company, t5e 
minimum tender condition is generally set at approximately &&k&;”k M5is allows t5e offeror 
to ac5ieve a certain level of security regarding t5e outcome of t5e bidk

Hf an offeror acquires more t5an z3” of t5e securities subOect to t5e bid )excluding t5ose 
previously 5eld by itN, bot5 Canadian federal and provincial legislation provides for a 
procedure for t5e compulsory acquisition of t5e balance of t5e s5ares wit5in a certain 
periodk Hf less t5an z3” but more t5an approximately &&k&;” of t5e outstanding securities 
are acquired, t5e offeror can complete t5e acquisition of $33” of t5e securities of t5e 
target company by means of a subsequent going6private transactionk Hn t5is circumstance, 
t5e offeror can vote t5e s5ares t5at were tendered to it under t5e bidk jecause t5e voting 
t5res5old under applicable law for approval of a going6private transaction is approximately 
&&k&;” );-” for some OurisdictionsN of t5e s5ares voting at t5e s5are5oldersI meeting 
called to approve t5e transaction, t5e offeror can be assured t5at t5e transaction will be 
approvedk

M5e foregoing 5as a direct impact on a lenderIs ability to ta2e security over t5e assets of 
t5e target companyk M5is security cannot be granted until t5e offeror acquires $33” of t5e 
s5ares of t5e targetk M5e lenders will 5ave to advance funds under t5e credit agreement 
at suc5 time as t5e minimum bid condition is satis.ed to enable t5e offeror to acquire 
t5e number of securities tendered but before it is able to obtain a security interest in t5e 
assets of t5e targetk Qowever, it is essentially a certainty t5at once suc5 minimum number 
of s5ares is tendered to t5e bid, t5e offeror will be able to acquire $33” of t5e target in due 
coursek

%isclosure requirements

M5ere are disclosure requirements under Canadian securities laws wit5 respect to t5e 
terms of a .nancing related to t5e acquisition of a public companyk Hn t5e context of a 
ta2eover bid w5ere a .nancing is involved, t5e ta2eover bid circular must state t5e name of 
t5e lenders, t5e terms and conditions precedent to t5e .nancing, t5e circumstances under 
w5ic5 t5e loan must be repaid and t5e proposed met5od of repaymentk[48] M5ese disclosure 
requirements are easily satis.ed by including a summary of t5e terms and conditions of 
t5e .nancing in t5e circular, w5ic5 must be in t5e form prescribedk[49]

Outlook and conclusions
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M5e acquisition .nancing mar2et continued to be busy in 030- as USA activity in t5e 
country remained strong in t5e second 5alf of t5e year despite uncertainty regarding 
trade wit5 t5e Rnited 1tates and application of sectoral tariffsk –e expect trade and tariff 
concerns to remain front and centre in 030& wit5 t5e renegotiation of t5e Canada6Rnited 
1tates6Uexico Agreement in t5e .rst 5alf of 030&k Qowever, t5ere continues to be optimism 
as private equity sponsors deploy t5eir signi.cant Wdry powder9 following t5e pause from 
uncertainty in t5e .rst 5alf of 030- and furt5er consolidation of Canadian companies 
operating in t5e resources sectork –5ile current trade and geopolitical ris2s continue to be 
a signi.cant 5urdle, we expect demand for secured leveraged loans to persist as a source 
of funding for acquisition .nancing, t5e re.nancing of maturing indebtedness, and as part 
of corporate restructuringsk
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34  See also Grant Forest Products Inc v The Toronto-Dominion Bank , 2015 ONCA 570 
(Grant Forest). In Grant Forest, the Ontario Court of Appeal confirmed that a judge 
presiding over CCAA proceedings has the discretion to permit a creditor to petition the 
debtor company into bankruptcy, even when the transition to bankruptcy results in a 
loss of the pension deemed trust and an altering of priorities in favour of a secured 
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39  Notably, in Mantle Materials Group, Ltd, 2023 ABCA 339, the Court of Appeal of 
Alberta held that the interests of secured creditors are subordinate to environmental 
obligations pursuant to Alberta’s Environmental Protection and Enhancement Act, 
confirming that the priority of environmental obligations set out in Redwater applies 
beyond the oil and gas industry. Leave to appeal to the Supreme Court of Canada 
was refused. In Qualex-Landmark Towers Inc v 12-10 Capital Corp, 2024 ABCA 115, 
the Court of Appeal of Alberta limited the application of Redwater to regulators inside 
formal insolvency proceedings such that it does not apply to create a common law 
super priority for environmental obligations in favour of private parties. More recently, 
in AlphaBow Energy Ltd (Re), 2025 ABKB 622, the Alberta Court of King’s Bench, in 
the context of AlphaBow’s CCAA proceedings, refused to stay the AER’s request for a 
security deposit in connection with a licence transfer application made by AlphaBow. 
The Court held that the AER’s requirement for a security deposit was a condition to the 
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The enforcement of such public duty, the Court held, did not alter the priority scheme 
among AlphaBow’s creditors, even if it effectively prioritized end-of-life obligations over 
creditor rights.   � Back to section
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40  See, for example, British Columbia (Attorney General) v Quinsam Coal Corporation, 
2020 BCSC 640, where the British Columbia Supreme Court distinguished Redwater 
on the basis that the Alberta regime regulating the abandonment, closure and 
reclamation of oil and gas wells is different from British Columbia’s Mines Act and 
allowed certain sale proceeds to be paid to the secured creditor while there remained 
unfulfilled regulatory obligations, including reclamation obligations imposed under the 
Mines Act. See Eye Hill (Rural Municipality) v Saskatchewan (Minister of Energy), 
2023 SKKB 52, where the Saskatchewan Court of King’s Bench applied Redwater on 
the basis that Saskatchewan’s regulatory regime is based on Alberta’s regime. The 
court held that the Minister of Energy and Natural Resources’ claims for end-of-life 
environmental obligations had priority over the claims of various municipalities for 
unpaid municipal taxes. The decision was affirmed by the Saskatchewan Court of 
Appeal in 2023 SKCA 120.   � Back to section

41  [1992] 3 SCR 558, paragraph 44.   � Back to section

42  Indalex, note 29 at paragraph 77.   � Back to section

43  2016 ONCA 662 (US Steel).   � Back to section

44  ZI Pompey Industries v Ecu-Line NV [2003] 1 SCR 450.   � Back to section

45  We have focused on the laws of the province of Ontario in our analysis of these issues 
below.   � Back to section

46  National Instrument 62-104 – (Take-Over Bids and Issuer Bids) (2016), 39 OSCB 
(Supp-1) 63, Section 2.27(1).   � Back to section

47  ibid., Section 2.27(2).   � Back to section

48  National Instrument 62-104 – (Take-Over Bids and Issuer Bids), Form 62-104F1 – 
Take-Over Bid Circular at item 12.   � Back to section

49  See prescribed form in National Instrument 62-104 – (Take-Over Bids and Issuer Bids), 
Form 62-104F2 – Issuer Bid Circular.   � Back to section
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