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Under the Threshold

On July 16, 2019, Land & Buildings Investment Manage-
ment, LLC sent a letter to Brookdale Senior Living Inc.’s 
(BKD) shareholders expressing its disappointment that the 
Company’s Nominating and Corporate Governance Commit-

tee has not engaged with James F. Flaherty III and Jonathan Litt, its two direc-
tor nominees. Land & Buildings stated that in addition to the appointment of 
Flaherty and Litt to the Board, it believes the Company’s Investment Committee 

In this month’s Activist Report,
we decided to bring back our
popular segment where instead
of asking one individual ten
questions, we asked ten of the

premier Activist/Activist Defense lawyers
the same question. We would like to thank
each of them for taking the time to answer
our question for this month’s edition of 1
Question, 10 Lawyers. 

13DM: What do you see as the biggest 
changes to shareholder activism over (1) the 
past ten years and (2) the past two years?

Jeff Kochian (Akin Gump Strauss Hauer & 
Feld LLP): (1) While they are – in a way – at 
odds with each other, I think there have been 
two significant changes in activism over the 
last ten years which really have to be dis-
cussed at the same time.  First, is the growth 
of activism overall as an investment strategy. 
According to some statistics I have seen, 
in the last ten years, the number of activist 
campaigns per year has more than doubled.  
There is no doubt that activism can be an ef-
fective investment strategy and likely to re-
main popular.  Second, is the remarkable in-
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Brookdale Sr. Living (BKD): Land & Buildings; Liberty Property 
(LPT): Land & Buildings; Sony Corp (SNE): Third Point; Tuesday 

Morning (TUES): Jeereddi Partners/Purple Mountain
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Altran Technologies: Elliott Management; Saga Plc: 
Elliott Management; Scout24: Elliott Management; 

Ferguson Plc: Trian Fund Management; Suez: Amber 
Capital

On July 12, 2019, Elliott Management an-
nounced that it has built a position in Altran 
Technologies SA. Last month, the Company 
agreed to be acquired by Capgemini SE for €3.6 
billion ($4 billion). 
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1 Question
10 Lawyers

People always discuss the bump that stocks get when 
an activist 13D is filed and how difficult it is to get in 
at or below the activist’s price. For the most part, that 
is true. However, there are always good opportunities 
to get into activist situations at well below the activist’s 
cost. Even in the 10th year of a bull market, there are 
many live activist situations where an investor can get 

in below the activist’s cost and in many cases, well below their cost. Beginning 
on Page 8 is a chart of 20 live activist 13D situations where the stock is trading 
below the activist’s average cost and 10 live activist Under the Threshold situ-
ations where the stock is trading below the closing price on the day the activ-
ist announced its position, including investments by Carl Icahn, Cevian Capital, 
Starboard Value and ValueAct. You can go to www.13DMonitor.com to see full 
histories and commentaries on these situations.
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1 QUESTION, 10 LAWYERS (cont’d. from pg. 1)

crease in size (and hence, power) of the 
index funds.  The tremendous growth 
of the ETF/passive investment business 
has certainly had some impact on the 
success of the activists, but as more 
and more of those funds start analyzing 
contests internally, it will certainly lead 
to a shift in strategy from companies 
and activists alike.  

(2) Activists’ increasing willingness to 
take control positions (in addition to 
the usual arsenal of proxy contests, 
shareholder proposals and the like) as 
a means to influence outcomes has be-
come more significant – being referred 
to as a “blurring of the lines with pri-
vate equity”.  In particular, it has forced 
management teams to look at activists 
as partners, as opposed to adversaries, 
and it has put pressure on the “short-
termism” label often ascribed to activ-
ists.  

Jon Feldman (Goodmans LLP): While 
Canada has always been and continues 
to be one of the world’s most activist 
friendly jurisdictions, the last ten years 
has seen exponential growth in both 
the frequency of activism and the un-
derstanding of its importance in our 
market. 

Ten years ago when we were one of 
the few players in the activist space we 
would run screens and “cold call” com-
panies that seemed  vulnerable to ac-
tivist attacks – there was a lot of “low 
hanging fruit” back then. We would pro-
vide vulnerability reports to boards and 
explain how we could help with a po-
tential defense strategy. In every single 
case we were either ignored or rejected 
and in many of those cases, these com-
panies ended up being subject to activ-
ist campaigns or hostile takeover bids. 
Today companies of all sizes and risk 
profiles and in all industries are pre-

emptively engaging counsel and other 
advisors to ensure they have a team 
in place and are in a position to take 
proactive steps to address any activist 
campaign. Today boards and manage-
ment understand the need to engage 
with their shareholders in a way that 
was never done ten years ago. Boards 
now appreciate that activism is real and 
in exercising their fiduciary duties they 
need to be thinking like activists them-
selves.

On the activist side our non-Canadian 
clients love the legal flexibility they 
have to impact change at the company 
level including by requisitioning meet-
ings, soliciting without a circular and 
the growing of vote no campaigns in 
board elections and M&A transactions.  
In addition to the traditional advan-
tages that activists enjoy, because our 
law is very much untested in many ar-
eas relating to activism, we have seen 
and been a part of a lot of innovation 
and creativity in this space. Whether 
is it strategically using the universal 
proxy, coming up  with proposals to ob-
tain “back door” board changes or using 
social media in campaigns, activists are 
constantly thinking of news strategies 
and tactics and our environment is wide 
open to this creativity. Activists are also 
much more emboldened – ten years 
ago the conventional wisdom was that 
you could never win a majority of the 
board because management has the 
home court advantage, ISS/Glass Lew-
is will never support it and too much 
change is scary for investors. Our client, 
Paulson & Co. Inc.’s overwhelmingly vic-
tory with Detour Gold Corporation in 
2018 was an example of a complete ac-
tivist win that has now been emulated 
more and more often. 

The most profound change, however, is 
the maturation of the market that has 

led to a significant increase in settle-
ments. As is the case in every jurisdic-
tion, most activism in Canada takes 
place behind the scenes and most of 
these conflicts get settled before the 
public has any indication that this ac-
tivity is happening. Canada is a small 
market and so most of the players are 
repeat players who know each other 
and for the most part trust each other. 
As result, advisors in Canada can work 
with their clients to achieve a win/win 
outcome for both sides.  

Joseph L. Johnson III (Goodwin Proct-
er LLP):  (1) Over the last ten years, 
the reaction of Boards of Directors to 
the emergence of an activist share-
holder has changed dramatically. Ten 
years ago, many Boards had a “circle 
the wagons” approach once an activist 
appeared. Often the goal was to “win” 
and avoid activist representation on 
the Board at almost any cost, including 
a willingness to incur the costs and dis-
traction of a full blown proxy contest. 
Today Boards view activists like any oth-
er business problem which needs to be 
resolved (hopefully quickly and without 
undue expense). Boards seek to actively 
engage with the activist and, if possi-
ble, negotiate a resolution which works 
for all sides. A full blown proxy fight is 
to be avoided in almost all cases. Thus, 
in 2019 only seven proxy contests have 
gone to a vote and 91 % of the Board 
seats obtained by activists have been 
through settlements.

(2) Over the past two years traditional 
institutional investors have become in-
creasingly willing to be publicly vocal 
over a broad range of topics. Today’s 
focus on gender diversity on Boards 
of Directors began with State Street’s 
public pronouncements on this issue. 
These investors are increasingly willing 
to publicly voice their views and vote 

continued on page 3
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against an issuer’s recommendation on 
a broad range of topics including ex-
ecutive compensation, board composi-
tion, corporate strategy and M&A.

Paul Tosetti (Latham & Watkins LLP): 
(1) Without question, the biggest 
change I’ve seen, as someone who fo-
cuses on the area from the perspective 
of Company-side representation, is the 
increased sophistication and maturity 
of the activist firms.     Ten to twenty 
years ago, activists tended to advocate a 
narrow range of responsive alternatives 
– the pursuit of a sale, stock buybacks, 
etc. – often using vitriol to compensate 
for the absence of a comprehensive 
operational analysis.    That is clearly 
no longer the case – now, many of the 
most effective activists present com-
prehensive alternative business models 
to make their case for change – whether 
the approach to the issuer is public or 
private.    While companies can still re-
fute these models, their responses, in 
turn, need to be as sophisticated and 
thoughtful as are the activist analyses.    

This development in the strategic ap-
proach of activists is, of course, to some 
extent a response to the enhanced 
demands of the “voters” – the institu-
tional investment community.    An-
other change over this period, noted 
by many, is the increased willingness of 
institutional investors to support activ-
ist initiatives - *if* those initiatives are 
considered appropriately persuasive.    

These developments have served, in my 
view, to lessen, in most cases, the ad ho-
minem attacks that used to characterize 
the area.   While exceptions are certainly 
visible, activist initiatives and Company 
responses today generally stick to the 
core issues – what are the optimal oper-
ational and capital allocation decisions 
for the issuer?

(2) I saw a statistic recently that suggest-
ed that only a half-dozen or so activist 
initiatives had proceeded all the way to 
a contest at a stockholder meeting thus 
far in 2019.    Obviously, there have been 
many more activist approaches than 
that in the past 18 months.     This sug-
gests that both activists and the listed 
companies approached by them have 
determined that resolving contested 
situations outside the electoral realm is 
the course preferred by many members 
of the investment community.    Given 
the concentration of stock ownership 
and the sophistication of the activists, 
issuers and members of the associated 
advisory world (bankers, proxy solicita-
tion firms, etc.), both activists and com-
pany managers can often determine, 
relatively early on, whether an electoral 
battle at the board level is likely to suc-
ceed.    This has accelerated the trend 
toward negotiated resolutions of activ-
ist challenges, often quite early in the 
contact process.   I suspect that that 
trend will continue.

Keith E. Gottfried (Morgan, Lewis & 
Bockius LLP): Over the past ten years, 
the most significant changes to share-
holder activism that I have seen have 
been the following: (i) more activist 
investors entering the field; (ii) more 
law firms, investment banks, consulting 
firms, and other advisory organizations 
developing activism specific practices 
and focusing on activism as a distinct 
practice area; (iii) the increased bifur-
cation between small-cap activism and 
large-cap activism; (iv) the increased fo-
cus by the general business and news 
media as well as specialty news sub-
scription services on shareholder ac-
tivism; (v) the increased willingness of 
public company boards and manage-
ment teams to understand how their 
companies can be vulnerable to activist 
shareholders and to proactively address 
such vulnerabilities; (vi) the increased 

sensitivity by public company boards 
and management teams to the need 
to proactively develop, implement, and 
publicly communicate a value creation 
strategy that potentially preempts an 
activist investor; (vii) the increased ac-
ceptance by institutional investors of 
shareholder activism as an investment 
strategy; (viii) the greater willingness 
of institutional investors to openly sup-
port activist investors; (ix) the greater 
willingness of public companies to en-
gage with activist investors and to ap-
proach such engagement in a thought-
ful and constructive manner; (x) the 
greater willingness of public companies 
and boards to discuss a settlement with 
an activist investor at an earlier point in 
the engagement; (xi) the continued re-
moval of traditional structural defenses 
that have caused public companies, 
particularly those with poor operating, 
financial, and stock price performance, 
to be more vulnerable to activist in-
vestors such as multi-year poison pills, 
staggered boards, limited or no right 
of shareholders to call a special meet-
ing, limited or no right of shareholders 
to take actions by written consent, su-
permajority voting requirements, and 
limited or no right of shareholders to fill 
board vacancies; and (xii) the evolution 
of corporate governance standards like 
majority voting, director resignation 
policies, and proxy access bylaws that 
have provided activist investors with 
additional pathways for influencing a 
company’s board composition outside 
of a traditional contested solicitation. 

Within the past two years, the most 
significant changes to shareholder ac-
tivism that I have seen have been the 
following: (i) the greater willingness of 
public companies and activist inves-
tors to engage outside of public view 
such that the entire engagement, in-
cluding the ultimate resolution, never 
becomes public; (ii) the greater willing-

1 QUESTION, 10 LAWYERS  (cont’d. from pg. 2)

continued on page 4
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ness of some institutional investors to 
adopt a more activist approach to an 
investment; (iii) the continuing reduc-
tion in the likelihood that an activism 
campaign will go all the way to a share-
holder vote as settlements and/or other 
amicable resolutions are reached in ad-
vance of the shareholders’ meeting; (iv) 
the increased frequency of shareholder 
activism outside of the United States, 
including in Europe and Asia, as many 
U.S.-based activist investors shift their 
attention to non-U.S. companies; and 
(v) the greater focus by institutional in-
vestors and proxy advisory firms, as well 
as state legislatures, on board diversity, 
and the potential for that to change 
how activist investors assemble their 
director nominee slates.

Steve Wolosky (Olshan Frome Wo-
losky LLP): (1) A significant improve-
ment in the quality of dissident slates 
is the most significant change we have 
seen during the past 10 years.  The 
composition of dissident slates during 
this timeframe has evolved in a very 
profound way, resulting in shareholder 
activists nominating more qualified, 
diverse and dynamic slates today than 
ever before.  Ten years ago, when share-
holder activism really began to gain 
traction as a legitimate, widely-recog-
nized asset class, we began to see strat-
egy-driven efforts by activists to really 
focus on improving the quality of their 
slates.  Dissident slates consisting of 
two or more principals or employees of 
the activist fund and a few professional 
directors frequently enlisted by activists 
as “hired guns” were quickly becoming a 
thing of the past.  Activists began to put 
real pressure on companies with sleepy, 
ineffective boards by assembling slates 
of candidates with deep industry 
knowledge and expertise, prior public 
company board experience and track 
records of creating shareholder value in 
the relevant field.  However, while the 

quality of dissident slates significantly 
improved during the late 2000s and 
early 2010s, they were predominantly 
comprised of white males.  We then 
began to see gradual slate enhance-
ments through the selection of more 
diverse nominees, particularly women.  
Starboard Value was a real trailblazer in 
this area when you look at its landmark 
proxy fight against Darden in 2014.  In 
Darden, Starboard Value’s 12-member 
slate included four women and one Af-
rican American, all of whom were elect-
ed.  Around two years later, emphasis on 
board diversity began to snowball with 
studies showing a correlation between 
diverse boards and stronger corporate 
performance and the emergence of the 
“me too” movement.  Since then, the 
leading proxy advisory firms, the three 
largest index fund managers and com-
panies themselves have endeavored to 
foster greater board diversity aware-
ness resulting in most dissident slates 
today possessing at least one element 
of diversity, something that would have 
been a rarity 10 years ago.  The latest 
trend pushing the boundaries of direc-
tor quality is the desire of boards to at-
tract highly-specialized directors.  These 
directors, referred to by consulting firm 
Spencer Stuart as “next-gen directors,” 
are typically younger than the average 
director and possess highly-coveted 
expertise in high-tech fields such as cy-
bersecurity and social media.  Next-gen 
directors are beginning to be wooed by 
activists in order to further enhance the 
quality of their slates.  

(2) Although we wouldn’t say there have 
been any seismic shifts in shareholder 
activism during the past two years, one 
development we have kept an eye on 
during this timeframe has been the in-
creasing relevance of universal proxies.  
Although the SEC’s 2016 rule proposal 
to require the use of universal proxies in 
contested elections was put on hold due 

to concerns that the proposed regime 
would favor shareholder activists, there 
have been a few instances since then 
where companies and activists have 
dabbled in their own use of universal 
proxies.  In May 2018, Mellanox Technol-
ogies obtained shareholder approval to 
require universal proxies in contested 
elections in anticipation of an elec-
tion contest waged by Starboard Value.  
However, the parties’ subsequent set-
tlement obviated the requirement for 
universal proxies at the annual meeting.  
A few months later, in Carl Icahn’s proxy 
contest against SandRidge Energy, the 
company, but not Icahn, was able to 
utilize a universal proxy after obtaining 
the consent of the dissident nominees 
to be named on the company’s card (in 
accordance with the bona fide nominee 
rule).  In July 2019, shareholders of EQT 
Corporation replaced the entire board 
with directors nominated by a share-
holder group led by Toby and Derek 
Rice in an election contest involving the 
first successful use of reciprocal univer-
sal proxies for a control slate in the U.S.  
In its report recommending the election 
of all the dissident nominees, ISS stated: 
“The adoption of a universal card was 
an inherently positive development 
for EQT shareholders (as it would be in 
any proxy contest), in that it will allow 
shareholders to optimize board com-
position by selecting candidates from 
both the management and dissident 
slates.”  We believe the use of universal 
proxies may become more common in 
future proxy contests as proxy advisory 
firms such as ISS and shareholder advo-
cacy groups such as the Council of In-
stitutional Investors tout their mix-and-
match capability as being in the best 
interest of corporate democracy in the 
context of an election contest.  In addi-
tion, universal proxies would become 
the norm if the SEC ever resurrects and 
adopts its 2016 proposal mandating the 
use of universal proxies in contested 

1 QUESTION, 10 LAWYERS (cont’d. from pg. 3)

continued on page 5
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1 QUESTION, 10 LAWYERS (cont’d. from pg. 4)

elections, as recently recommended by 
The Investor-as-Owner Subcommittee 
of the SEC Investor Advisory Commit-
tee in its July 22 report on improving 
the U.S. proxy system.  However, unless 
and until a universal proxy regime is 
mandated by federal rules, shareholder 
activists should be careful not to jump 
on the “universal proxy bandwagon” 
just yet.  While there appears to be a 
perception that universal proxies will 
always benefit the activist, there are 
circumstances where universal proxies 
could be more advantageous to man-
agement.  MacKenzie Partners does a 
great job illustrating how reciprocal 
universal proxies in an election contest 
could actually have the unintended 
consequence of putting the activist at a 
strategic disadvantage to management 
in its article entitled The Universal Proxy 
Gains Traction: Lessons from the 2018 
Proxy Season.  

Eleazer Klein (Schulte Roth & Zable 
LLP): The Activism landscape changed 
dramatically over the past decade.  Ac-
tivism went from a fringe strategy used 
by a few sophisticated investors to an 
asset class recognized as part of the fi-
nance world.  This evolution was accom-
panied by a shift in the views among 
market participants from cautiousness 
to being supportive of the concept.  As 
shareholders across the spectrum rec-
ognized the benefits that often result 
from activism, companies shifted their 
views to recognize the need to engage 
with their shareholders proactively and 
even go so far as inviting activists into 
the boardroom. Outright hostility to 
activists yielded to listening to good 
ideas when presented.  Activism also 
matured through the increasing qual-
ity of board nominees and driving di-
versity.  Activists to the greatest extent 
ever bring a package of deep analysis, 
resources, expertise and people capa-
ble of delivering needed improvement 

to companies.  This combination of 
support, recognition and value has re-
sulted in fewer proxy battles and more 
agreements between companies and 
activists to bring in this value add with-
out the historic fight.

The global reach of activism is anoth-
er obvious trend over this time frame.  
What was predominantly an American 
based activity has expanded to being 
an active part of the UK, European, Aus-
tralian and Asian markets.

While these trends have continued to 
advance throughout the past decade, 
more recently some companies have 
looked to reverse some of the improve-
ments by engaging in troubling en-
trenchment tactics.  The introduction 
of extraordinarily onerous advance no-
tice requirements, burdensome ques-
tionnaires, hyper-technical challenges 
to the validity of nomination notices, 
refusals to seat newly elected board 
members, hostile litigation tactics, lob-
bying of regulators to prevent activists 
from being able to take proxies, are just 
a few of the tools employed.  The intro-
duction of the Universal Proxy is anoth-
er recent event that finally may allow 
shareholders to vote the way they truly 
want.  And the growing concentration 
of share ownership among a few, large 
institutions has begun to change the 
way campaigns are run and won.

What was a niche area has exploded 
and we will all continue to watch its 
maturation and future developments 
with anticipation and interest.

Richard J. Grossman (Skadden, Arps, 
Slate, Meagher & Flom LLP): 

(1) Proliferation of New Funds and In-
crease in Assets Under Management

The last 10 years of activism have seen 

a proliferation of new funds. Frequently 
started by protégés of established ac-
tivists (sometimes referred to as “sons 
of activists”), these new funds have 
demonstrated that assets under man-
agement (AUM) held by activist funds 
have become their own asset class that 
is here to stay.

Shareholder and Issuer Receptivity to Ac-
tivism

In addition, issuers and shareholders 
alike have become more receptive to 
activists than in prior periods. Under-
standing that there is no monopoly on 
good ideas, these constituents have 
expressed an increased willingness to 
engage with and listen to activists and 
their proposals and recommendations. 
This increased receptivity to activists 
coincides with a broader transition to 
a shareholder-centric model of corpo-
rate governance, under which gaining 
the support of a wide shareholder base 
(particularly large institutional inves-
tors) is key to success in many activist 
situations. There has also been a rise in 
so-called “reluctivists,” or traditionally 
long-only institutional investors who 
are increasingly engaging in activist 
campaigns, demonstrating that the use 
of activist tactics has become more ac-
cepted as almost any investor can “be-
come an activist.”

(2) Merging of Activism and Private Eq-
uity Transactions

A key change in recent years is the 
blurred line between traditional share-
holder activism and private equity 
transactions. In traditional shareholder 
activism, investors (typically hedge 
funds) take an ownership position in a 
public company and seek to effect ma-
terial change through tactics such as 
proxy contests, stockholder proposals, 
and public and private engagement. In 

continued on page 6
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1 QUESTION, 10 LAWYERS (cont’d. from pg. 5)
private equity transactions, investment 
firms aim to acquire or take a significant 
position in private companies (or public 
companies that they seek to take pri-
vate) with the goal of improving the fi-
nancial outlook of the company in order 
to exit in the future at a higher price. 
For example, in the past two years, ac-
tivist investor Elliott Management has 
engaged in a more traditional private 
equity strategy, including its acquisi-
tion of Gigamon in 2017; its acquisition 
(with Veritas Capital) of athenahealth in 
November 2018; and, most recently, its 
acquisition (with Siris Capital) of Trav-
elport and its pending acquisition of 
Barnes & Noble. Also, in early 2019, ac-
tivist investor Starboard Value stepped 
into the quasi-private equity space with 
its $200 million strategic preferred stock 
investment in Papa John’s.

A private equity strategy is a natural 
next step for activist investors who, in 
many instances, identify and articulate 
to the public a company’s weaknesses 
and seek to capitalize on them. The abil-
ity to engage in a private equity style 
investment or acquisition also increas-
es an activist’s own credibility when it 
makes an approach to a company, be-
cause the threat exists that the activist 
itself can and will make a bid to acquire 
or make a significant investment in the 
company. Thus, an activist investor that 
approaches a target company with suf-
ficient capital and a proven willingness 
to take a long-term position in a com-
pany, or to take a company private, will 
likely pose a more legitimate threat.

Global Expansion of Activism

Shareholder activism has become an ac-
cepted strategy across global markets 
to bring about change, even in regions 
once believed to be either unfriendly 
to activist shareholders or structurally 
difficult for activists to execute their 

strategies. Increased activism in Europe 
and Asia may be driven by relatively 
high equity prices in the U.S., the pres-
ence of global institutional investors 
on targeted companies’ registers, the 
resolution of a number of local macro 
issues that decreased uncertainty (such 
as Brexit) and a continued warming to 
a shareholder-centric model of corpo-
rate governance. Many larger compa-
nies in the U.S. have addressed vulner-
abilities by updating their corporate 
governance practices to be in line with 
the broader market; as a result, activists 
have migrated to seek new opportuni-
ties in markets where poor corporate 
governance practices may be used as 
a lever with shareholders. For example, 
Lazard recently noted that Europe and 
the APAC region (including Asia, Austra-
lia and New Zealand) witnessed signifi-
cant activism activity in 2018, as over 
$20 billion in capital — representing 
almost a third of the capital deployed in 
activism activities worldwide — was de-
ployed in Europe and the APAC region, 
collectively. In addition, there was a sig-
nificant increase in the number of Japa-
nese companies that became subject to 
activist demands in 2018 compared to 
2016 and 2017.

Anticipating Activism and Proactive Self-
Review by Issuers

Issuers now recognize that shareholder 
activism is here to stay and has become 
an integral tool for certain shareholders 
to effect change. As a result, more and 
more issuers are becoming “their own 
activist.” Boards of directors and man-
agement teams are increasingly engag-
ing legal, financial and other advisers 
to proactively assess their own vulner-
abilities, identify areas of potential im-
provement and review their sharehold-
er engagement strategies. Taking these 
measures to prepare for activism (even 
when an issuer may not have or may 

never have had an activist take a posi-
tion in its stock) continues to be critical 
in helping issuers effectively engage 
with activists, and in many instances it 
can assist companies in driving share-
holder value and avoiding activist activ-
ity altogether.

Patrick Gadson (Vinson & Elkins LLP): 
In a way, this is really two separate ques-
tions — what are the biggest changes 
in activism over the past two years from 
the perspective of shareholders, on the 
one hand, and from the perspective of 
companies on the other hand?

Two years is really just the “short term.” 
From an activist perspective, they are 
more frequently coming to the conclu-
sion that if they are going to do deep 
dive analyses on targets, it does not 
make a lot of sense to fail to have a 
granular white paper or deck that in-
cludes a plan for the future. In the past, 
the thinking was “well, since the proxy 
advisors don’t require a detailed plan 
unless control for the board was at risk, 
no reason to cook up a 360 plan if you’re 
running a short slate.” That mindset was 
terribly inefficient because it is not like 
an activist does a less thorough analy-
sis or has fewer plans for a target com-
pany just because the activist plans on 
targeting a minority of the board, espe-
cially since a targeted company is going 
to use its long-term plan and strategy in 
a hostile fight, whether the activist has 
one or not.  Recently, activists have re-
alized that if they are going to fill the 
quiver with arrows no matter what, they 
might as well let all of them fly. 

In terms of the short term from a com-
pany perspective, it has been about un-
derstanding and combating withhold 
campaigns. In the past, withhold cam-
paigns were more of an irritant than a 
nightmare scenario for boards. Direc-
tors were not tossing and turning at 

continued on page 7
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1 QUESTION, 10 LAWYERS (cont’d. from pg. 6)
night worrying about a withhold campaign. More recently, withhold campaigns have essentially just become “campaigns.” 
Boards understand that, from a vulnerability and optics perspective, if a withhold campaign by an activist is overwhelmingly 
successful, shareholders, including institutional holders, expect compositional change on the board. The shareholder base is 
not thinking, “Wow, it’d be really nice if the board realized that change needs to happen.” They are thinking “You guys better 
make changes, and you’d better make them fast. Please don’t test our ‘or else’ resolve.”  

Long term, and we will consider 10 years long term, from an activist’s perspective, there are just many, many more activ-
ists, which squeezes supply of potential target companies with so many more funds going after a nearly fixed  (and actu-
ally shrinking) supply of public companies. In a way, many activists benefit from this, as after a fight has been publicly an-
nounced, the shareholder base might turn over into a “hedge-fund hotel.” But the downside still remains — they are chasing 
a fixed number of targets, and it is all about who can be first and make the largest impact. 10 years ago, there was not this 
sort of culture of “competition” among activists themselves, it was more of a club;  now that they are competing more, it’s 
more of a league.  

For companies, the level of preparedness over the past 10 years has deepened tremendously. 10 years ago there was still an 
aura of mystery around shareholder activism in boardrooms. Was it corporate raiding? Should they expect threats of green-
mail? What exactly was it? That level of naivety for the most part just does not exist anymore. When it comes to activism, 
the doe-eyed deer director who has little to no substantive understanding of activism just does not sit on boards anymore.    

David Katz (Wachtell, Lipton, Rosen & Katz): The biggest changes to shareholder activism over the last ten years is that 
targeted companies are now required to engage with the activist.  This has come about as the institutional shareholders have 
punished companies that do not engage.  Similarly, companies get real information when they engage with activists and not 
just a laundry list of complaints.  This dialog between activists and targeted companies also means that many more situations 
are resolved without going to a public fight.

The biggest change in the last two years is that institutional investors themselves have become reluctant activists when re-
quired and they have also pushed back on companies that put an activist on their board as opposed to a new independent 
director that is likely to have better industry knowledge. This has resulted in activists being more willing to put independent 
directors on boards instead of simply putting themselves or their employees on targeted boards.
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PRICED BELOW COST  (cont’d. from pg. 1)

Type Ticker Company Investor Industry Market Cap. 
($)

13D/Action 
Date

Averag Cost/ 
UTT Price ($)

Price ($) Return

13D ADNT Adient PLC Blue Harbour Consumer Discretionary  2.13B 9/15/2017 71.67 22.71 -68.31%

UTT GE General Electric Co. Trian Industrials  83.82B 10/4/2015 27.6 9.6 -65.22%

13D SD SandRidge Energy Carl Icahn Energy  216.62M 11/22/2017 17.16 6.07 -64.63%

UTT INWK Innerworkings Inc Engine Capital Industrials  162.06M 7/30/2018 8.72 3.12 -64.22%

UTT TIVO Tivo Inc Engaged Capital Information Technology  952.78M 3/26/2015 18.73 7.57 -59.58%

13D CARS Cars.com Inc Starboard Value Communication Services  748.20M 12/18/2017 26.32 11.23 -57.33%

UTT EQT EQT Corp DE Shaw & Co Energy  3.13B 9/14/2017 64.87 27.83* -57.10%

13D STKL SunOpta Inc Engaged Capital Consumer Staples  233.50M 9/15/2016 5.54 2.66 -51.99%

UTT QEP QEP Resources, Inc. Elliott Energy  987.89M 1/7/2019 8.53 4.15 -51.35%

UTT TCO Taubman Centers Inc. Land & Buildings Real Estate  2.43B 10/19/2016 74.64 40.07 -46.32%

UTT BKD Brookdale Sr. Living Land & Buildings Health Care  1.37B 12/20/2016 13.1 7.35 -43.89%

13D UFI Unifi Inc. ValueAct Capital Consumer Discretionary  336.78M 5/14/2018 32.16 18.28 -43.16%

13D PRGO Perrigo Company Starboard Value Health Care  6.86B 11/14/2016 88.58 50.41 -43.09%

13D NWL Newell Brands Inc. Carl Icahn Consumer Discretionary  6.52B 3/16/2018 26.35 15.4 -41.56%

13D NNBR NN Inc. Legion Partners Industrials  284.71M 1/18/2019 11.25 6.72 -40.27%

13D CNDT Conduent Inc Carl Icahn Information Technology  1.74B 1/9/2017 13.27 8.26 -37.75%

13D HIL Hill International Inc Engine Capital Industrials  173.10M 11/6/2017 4.54 3.11 -31.50%

13D INVA Innoviva Inc. Sarissa Capital Health Care  1.14B 2/25/2019 15.92 11.30 -29.02%

13D ADS Alliance Data System ValueAct Capital Information Technology  8.0B 7/11/2016 210.39 152.66 -27.44%

13D HAIN Hain Celestial Engaged Capital Consumer Staples  2.22B 6/29/2017 29.03 21.34 -26.49%

13D OSPN OneSpan Inc. Legion Partners Information Technology  529.60M 11/1/2018 17.71 13.13 -25.86%

UTT AAP Advance Auto Parts Starboard Value Consumer Discretionary  10.17B 9/30/2015 189.53 141.74 -25.22%

13D SLM SLM Corp ValueAct Capital Financials  3.58B 4/6/2018 11.19 8.39 -25.02%

13D WCC WESCO Int’l Blue Harbour Industrials  2.02B 7/2/2018 59.25 45.03 -24.00%

UTT BLMN Bloomin' Brands Inc. Barington Capital Consumer Discretionary  1.46B 2/21/2018 22.02 16.78 -23.80%

13D GCP GCP Applied Tech. Starboard Value Materials  1.47B 6/6/2019 25.59 20.32 -20.59%

13D ALV Autoliv Inc Cevian Capital Consumer Discretionary  5.93B 3/1/2018 139.04 113.67* -18.25%

13D ABB ABB Limited Cevian Capital Industrials  38.85B 6/26/2015 21.19 17.94 -15.34%

UTT LB L Brands Inc Barington Capital Consumer Discretionary  6.48B 3/5/2019 26.93 23.45 -12.92%

13D APOG Apogee Enterprises Engaged Capital Industrials  1.02B 4/17/2018 42.87 38.31 -10.64%

*Price adjusted to reflect spinoff
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One to Watch
Company

Catalyst Biosciences Inc (CBIO)
Market Cap.: $100M
Enterprise Value: -$3.92M
Cash: $105.28M
Debt: $1.69M
EBITDA: -$42.70M

Investor
Julian Singer
13F Holdings: n/a
# of 13F Positions: n/a
Largest Position: n/a
Avg. Return on 13Ds: n/a
Versus S&P500 avg: n/a

Investment
Date of 13D: 7/23/2019
Beneficial Ownership: 6.85%
Average Cost: $11.24
Amount Invested: $9.23M
Highest price paid: $9.89
# of larger shareholders: 2 

On July 22, 2019, Julian Singer, Wayne Barr, Jr. and David S. Oros (the “Group”) sent a letter to the Company’s Board ex-
pressing its belief that the Board should add shareholder representation on the Board, adopt best practices for good 
corporate governance and retain an investment bank to evaluate potential strategic alternatives. The Group stat-
ed that the Board should work cooperatively with them by adding two shareholder  representatives to the Board 
in place of the legacy, long-tenured directors  who were appointed to the Board in connection  with the Compa-
ny’s August 2015 reverse merger with Targacept, Inc. The Group  also highlighted various corporate governance fail-
ures at the Company, including the Company’s staggered Board, lack of diversity on the Board, the  Board’s  lack  
of  stock  ownership  and a plurality  voting standard for director elections without a director resignation policy.
Julian Singer may not be a name that is very familiar in the activist world, but he has been doing activism for many years with 
his father and mother Gary and Karen Singer. He focuses on small cap names that could need some help with corporate gov-
ernance, communication to the market or monetizing assets. He has taken proxy fights to a vote before but has the experi-
ence to understand that proxy fights are a last resort and not good for anyone involved. Accordingly, we expect this situation 
to be amicable. Catalyst Biosciences is trading below net cash value as the market does not attribute any value to its pipeline 
of drugs, mainly two hemophilia drugs that are in Phase 2. However, the Company’s stock traded as high as $32.15 last year 
but dropped to $10.52 in June of 2018 when it announced that its ongoing phase 1/2 trial testing for its DalcA hemophilia B 
treatment showed the presence of a neutralizing antibody in a couple of its patients. They have since announced that they 
are working on this issue and will not reboot their Phase 2 study until it is resolved, but could be communicating with the 
market a little better. They have an investor day on August 15 where hopefully they will lend some clarity to the issue. Other 
than their hemophilia drugs they have developed an early stage ophthalmology treatment and a gene therapy molecule that 
might have some value, but hard to ascertain. The real opportunity here is to fix the issues with DalcA to get it past Phase 2, 
better convey developments to the marketplace so they begin to attribute value to the Company’s pipeline and ultimately 
sell the drugs to a larger company that has the infrastructure to commercialize them. While this is not a case of inferior 
management, it would be helpful to have an experienced shareholder representative on the board to help oversee this pro-
cess, particularly with communicating to the marketplace. Any board recommendations Singer makes to the Company will 
most certainly include Wayne Barr, Jr. who has extensive board experience and has been on several of Singer’s prior slates.

New 13D Filings for July

Company Name Investor Mkt. Cap. Filing Date % Cost Item 4 Action

Catalyst Biosciences Inc (CBIO) Julian Singer $100.0M 7/23/19 6.85% $11.24 change in board comp, evaluate alternatives

Fednat Holding Co (FNHC) Capital Returns $156.86M 7/23/19 6.54% $3.08 seeking board seat, declassify board
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NOMINATION/STANDSTILL CALENDAR UPDATES

Nomination Deadline (Window Open) Nomination Deadline (Window Closed) Standstill Expiration Date

August 2019

Sun Mon Tue Wed Thu Fri Sat
1 2 3

A10 Networks Inc.
(ATEN); VIEX Capital
Advisors, LLC

The Standstill Period is
from the date of the
agreement until 11:59 p.m.,
Pacific time, on the day that
is fifteen business days prior
to the deadline for the
submission of stockholder
nominations of directors and
business proposals for the
2019 Annual Meeting.

Landec Corp. (LNDC);
Wynnefield Capital

Tuesday Morning Corp.
(TUES); Jeereddi
Partners, LLC

Window Closes Aug 31,
2019

Unifi Inc. (UFI); ValueAct
Capital

Ascena Retail Group Inc
(ASNA); Stadium Capital
Management, LLC

4 5 6 7 8 9 10
Telenav Inc. (TNAV);
Nokomis Capital, LLC

The Standstill Period is
from the date of the
Agreement until 11:59 PM,
Pacific Time, on the day
that is 15 days prior to the
deadline for stockholder
nominations of directors for
election at the 2018 Annual
Meeting. However, if the
Company agrees to
nominate the newly
appointed director at the
2018 Annual Meeting, the
Standstill Period will be
extended until 11:59 PM
Pacific Time on the day that
is 15 days prior to the
deadline for stockholder
nominations of directors for
election at the 2019 Annual
Meeting and (b) if at any
time Nokomis ceases to own
at least 5% of the
Company’s outstanding
shares, then the Standstill
Period will immediately
terminate.

Hill International Inc
(HIL); Engine Capital,
L.P.

Window Closes Sep 06,
2019

Zayo Group Holdings Inc.
(ZAYO); Sachem Head
Capital Management;
Starboard Value

11 12 13 14 15 16 17
A10 Networks Inc.
(ATEN); VIEX Capital
Advisors, LLC

Cars.com Inc (CARS);
Starboard Value

Cracker Barrel Old
Country Store Inc
(CBRL); Biglari Holdings
Inc.

18 19 20 21 22 23 24
Telenav Inc. (TNAV);
Nokomis Capital, LLC

Roadrunner
Transportation Systems
Inc. (RRTS); Elliott
Associates, LP

25 26 27 28 29 30 31
Actuant Corp (ATU);
Southeastern Asset
Management, Inc.

Window Closes Sep 24,
2019

Campbell Soup Co.
(CPB); Third Point, LLC

Window Closes Sep 30,
2019

Tuesday Morning Corp.
(TUES); Jeereddi
Partners, LLC

https://www.13dmonitor.com/Calendar.aspx

1 of 2 8/6/2019, 9:12 AM
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NOMINATION/STANDSTILL CALENDAR UPDATES

Nomination Deadline (Window Open) Nomination Deadline (Window Closed) Standstill Expiration Date

September 2019

Sun Mon Tue Wed Thu Fri Sat
1 2 3 4 5 6 7
Occidental Petroleum
Corp (OXY); Carl Icahn

Window Closes Nov 30,
2019

Hill International Inc
(HIL); Engine Capital,
L.P.

8 9 10 11 12 13 14
The Hain Celestial Group,
Inc. (HAIN); Engaged
Capital LLC

15 16 17 18 19 20 21
Navistar International
Corp (NAV); Carl Icahn

Window Closes Oct 15,
2019

Nuance Communications,
Inc. (NUAN); Neuberger
Berman Group LLC

Window Closes Oct 19,
2019

22 23 24 25 26 27 28
Actuant Corp (ATU);
Southeastern Asset
Management, Inc.

https://www.13dmonitor.com/Calendar.aspx

1 of 2 8/5/2019, 11:34 AM
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Sun Mon Tue Wed Thu Fri Sat

29 30
Campbell Soup Co.
(CPB); Third Point, LLC

National Fuel Gas
Company (NFG);
GAMCO Investors, Inc.

Window Closes Nov 08,
2019

Oaktree Specialty Lending
Corp (OCSL); RiverNorth
Capital Management,
LLC

Window Closes Nov 08,
2019

Oaktree Strategic Income
Corporation (OCSI);
Ironsides Partners LLC

Window Closes Nov 08,
2019

https://www.13dmonitor.com/Calendar.aspx

2 of 2 8/5/2019, 11:34 AM

September 2019 cont.

NOMINATION/STANDSTILL CALENDAR UPDATES
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should be tasked with evaluating all strategies to maximize the value of the Company’s real estate, in-
cluding outright asset sales as well as separating the real estate from the management company into 
two separate public companies. Land & Buildings noted that it has engaged Green Street Advisors, an 
independent real estate research and advisory firm to help evaluate the company and the possibility of 

a split. 

On July 22, 2019, Land & Buildings Investment Management LLC sent a letter to Liberty Property Trust (LPT) 
calling on the Board to undertake a full review of strategic alternatives and highlighting the Company’s discount 
to NAV. 

On July 30, 2019, Sony Corp (SNE) rejected Third Point LLC’s call for the Company to spin off its image 
sensor business, which the Company described as foundational to its future growth strategy. The an-
nouncement came as the Company cut a revenue forecast from three months ago, projecting revenues 
of ¥8.6 trillion ($79 billion) compared with the ¥8.8 trillion it projected in April. 

On July 24, 2019, Jeereddi Partners LLC and Purple Mountain Capital Partners LLC (“the 
Group”) and Tuesday Morning Corp. (TUES)  entered into an Amendment to their October 
1, 2017 Cooperation Agreement, pursuant to which the Company agreed to nominate James 
Corcoran for election to the Board at the 2019 Annual Meeting. Also, the Standstill Period will 

be extended through the later of (x) the first day for the submission of stockholder director nominations for the 2021 An-
nual Meeting and (y) the date that Mr. Corcoran no longer serves on the Board; provided, however, that if Mr. Corcoran is not 
re-nominated by the Board for election at the 2020 Annual Meeting, the Standstill Period shall end thirty days following the 
conclusion of the 2020 Annual Meeting. Further, if Mr. Corcoran resigns for any reason prior to the 2021 Advance Notice Date, 
the Standstill Period shall continue until the 2021 Advance Notice Date. In addition, the Cooperation Agreement continues 
to provide that if the Group no longer beneficially owns at least 533,344 shares of the Company’s common stock, Mr. Corco-
ran will offer his resignation to the Board and the Group will no longer be entitled to replacement rights. 

UNDER THE THRESHOLD
UPDATES
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On July 17, 2019, Elliott Management announced that it took a 5.14% stake in Saga 
Plc. 

On August 5, 2019, Elliott Management (7%) sent a letter to Scout24 urging the Com-
pany to sell its car listings business, AutoScout24, and ramp up a share buyback pro-
gram. Elliott expressed its belief that the Company’s CEO, Tobias Hartmann, lacks am-
bition and urged management to take prompt remedial action. Elliott also stated that 

several investors and sponsors had shown interest in AutoScout24, including Axel Springer and AUTO1 
Group. The Company responded to Elliott’s letter, stating that it would maintain a dialogue with all shareholders and noting 
that it has announced steps to strengthen its core businesses and optimize its capital structure. 

UPDATES 

On July 27, 2019, it was reported that Trian Fund Management (6%) is urging 
Ferguson Plc to sell its UK business. 

On July 18, 2019, Amber Capital (1.9%) sent a letter to Suez’s Board calling on the Com-
pany to review its portfolio of assets, buy back shares and reduce the size of its board from 
19 members to between 12 and 14. The Company responded that a strategic review is 
already underway and will be presented in the fall. 

NEW

AROUND THE WORLD

Click here for more information and
 to read about the ongoing situations Around the World

https://www.13dmonitor.com/Download.aspx?t=0&f=Around+the+World+-+August+2019.pdf
https://www.13dmonitor.com/Download.aspx?t=0&f=Around+the+World+-+August+2019.pdf
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Activist/Activist Defense Directory

Investment Banks

Contact Phone Number E-mail
Bank of America/Merrill Lynch Kevin J. Daniels (646) 855-4274 kevin.j.daniels@baml.com
Barclays (Solely Corporate 
Counsel)

Daniel Kerstein (212) 526-0406 daniel.kerstein@barclays.com

Credit Suisse Greg Weinberger (212) 325-0452 greg.weinberger@credit-suisse.com
Citi Corporate and Investment 
Banking

Muir Paterson (212) 816-1515 muir.paterson@citi.com

Evercore Partners (Solely 
Corporate Counsel)

Bill Anderson (212) 767-4208 william.anderson@evercore.com

Goldman Sachs (Solely 
Corporate Counsel)

Steven Barg
Peter Michelsen
David Dubner 

(212) 902-4825
(212) 902-7280
(212) 357-4232 

steven.barg@gs.com
peter.michelsen@gs.com
david.dubner@gs.com

Greenhill & Co., LLC (Solely 
Corporate Advisor)
Jefferies LLC

Alfredo Porretti

Chris Young

(212) 389-1670

(212) 510-3246

alfredo.porretti@greenhill.com

chris.young@jefferies.com
J.P. Morgan David A. Hunker (212) 622-3724 david.a.hunker@jpmorgan.com
Moelis & Company
Raymond James

Craig Wadler
Duncan Herrington

(310) 443-2330
(212) 856-4382

craig.wadler@moelis.com
duncan.herrington@raymondjames.com

Nomura Securities James Chenard (212) 667-1018 james.chenard@nomura.com

RBC Capital Markets, LLC Stavros Tsibiridis (212) 428-6674 stavros.tsibiridis@rbccm.com

Societe Generale (Derivatives) Raymond Ko (212) 278-7415 raymond.ko@sgcib.com
UBS Securities LLC Darren Novak (212) 713-7826 darren.novak@ubs.com
Wells Fargo David A. DeNunzio (212) 214 2468 david.denunzio@wellsfargo.com

Proxy Solicitors

Contact Phone Number E-mail
D.F. King & Co., Inc. Ed McCarthy (212) 493-6952 emccarthy@dfking.com
Innisfree Art Crozier (212) 750-5837 acrozier@innisfreema.com
MacKenzie Partners Daniel H. Burch (212) 929-5748 dburch@mackenziepartners.com
Morrow Sodali Mike Verrechia

Charlie Koons
(212) 300-2476
(212) 300-2473

m.verrechia@morrowsodali.com
c.koons@morrowsodali.com

Okapi Partners Bruce H. Goldfarb (212) 297-0722 bhgoldfarb@okapipartners.com
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Law Firms

Contact Phone Number E-mail
Akin Gump Strauss Hauer & Jeff Kochian (212) 872-8069 jkochian@akingump.com
Feld LLP Doug Rappaport (212) 872-7412 darappaport@akingump.com
Cravath, Swaine & Moore Robert I. Townsend III        (212) 474-1964 rtownsend@cravath.com
(Activist Defense) Faiza J. Saeed (212) 474-1454 fsaeed@cravath.com
Davies Ward Phillips & 
Vineberg LLP

Patricia Olasker (416) 863-5551 polasker@dwpv.com

Goodmans LLP Jon Feldman (416) 597-4237 jonfeldman@goodmans.ca
Goodwin Procter Joseph L. Johnson (617) 570-1633 jjohnson@goodwinprocter.com
Kirkland & Ellis LLP Daniel E. Wolf (212) 446-4884 daniel.wolf@kirkland.com
(Corporate Counsel)
Latham & Watkins Paul Tosetti (213) 891-8770 paul.tosetti@lw.com
(Corporate Counsel) Mark Gerstein (212) 906-1743 mark.gerstein@lw.com
Morgan, Lewis & Bockius LLP Keith E. Gottfried (202) 739-5947 kgottfried@morganlewis.com
Olshan Frome Wolosky Steve Wolosky (212) 451-2333 swolosky@olshanlaw.com

Andrew M. Freedman (212) 451.2250 AFreedman@olshanlaw.com
Schulte Roth & Zabel Marc Weingarten

Eleazer Klein
(212) 756-2280
(212) 756-2376

marc.weingarten@srz.com
eleazer.klein@srz.com

Shearman & Sterling Robert M. Katz (212) 848-8008 rkatz@shearman.com
Scott Petepiece (212) 848-8576 spetepiece@shearman.com

Skadden, Arps, Slate, 
Meagher & Flom LLP 
(Corporate Counsel)

Richard Grossman (212) 735-2116 richard.grossman@skadden.com

Vinson & Elkins LLP Stephen Gill
Lawrence Elbaum

(713) 758-4458
(212) 237-0084

sgill@velaw.com
lelbaum@velaw.com

Wachtell Lipton (Corporate 
Counsel)

David A. Katz (212) 403-1309 dakatz@wlrk.com

Executive Recruiters 
(for Activist and Defense Board Nominees)

Contact Phone Number E-mail
Seiden Krieger Associates, Inc. Steven Seiden (212) 688-8383 steven@seidenkrieger.com
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Research Services
Contact Phone Number E-mail

13D Monitor Ken Squire (212) 223-2282 ksquire@icomm-net.com

Public Relations

Contact Phone Number E-mail
Brunswick Group
ICR, Inc.

Jonathan Doorley
Don Duffy

(212) 333-3810
(203) 682-8215

jdoorley@brunswickgroup.com
dduffy@icrinc.com

Joele Frank Matthew Sherman (212) 355-4449 msherman@joelefrank.com
Sard Verbinnen & Co. George Sard

Paul Verbinnen
(212) 687-8080
(212) 687-8080

gsard@sardverb.com
pv@sardverb.com

Sloane & Company Dan Zacchei (212) 446-1882 dzacchei@sloanepr.com

Corporate Transformation Services

Contact Phone Number E-mail
Alvarez & Marsal Joe Berardino (212) 763-1942  jberardino@alvarezandmarsal.com

Nate Dwyer (512) 466-1815 ndwyer@alvarezandmarsal.com

Corporate Governance/Activism Advisor

Contact Phone Number E-mail
FTI Consulting Rodolfo Araujo (202) 346-8816 rodolfo.araujo@fticonsulting.com

Paul Massoud (202) 346-8810 paul.massoud@fticonsulting.com


