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By Neill May

here will never be another Yogi Berra. In the legal world alone, some
court decisions call for the type of clarity epitomized by comments such
as: “Nobody goes there anymore. It’s too crowded.” The recent decision
of the Ontario Court of Appeal in Finkelstein v. Ontario Securities Com-
mission is one of those cases. I tried to channel Yogi, but the best I can do
is: “Some links in the chain connect the chain even if they’re not fully links.”
What can I say; there was only one Yogi Berra.

Candidly, the need for clarity was reinforced to me because in reading an

important court decision I got hung up with the gender stereotyping in a hypo-
thetical example of a stock tip from a female grocery clerk to a male truck driver. Maybe
Yogi would say: “There are so many genders nobody has one anymore”

Sticking to my day job, the Court of
Appeal’s Finkelstein decision is significant,
clarifying important questions about how
insider trading and tipping rules apply as
“stock tips” and are passed down a long
chain from the original source. The prem-
ise of insider trading laws, unsurprisingly,
is that all trading should occur on a level
informational playing field. The key issue
in the case is to identify the circumstances
where a party, not having actual knowledge
that the ultimate source of the tip is an
insider, should nevertheless not communi-
cate or trade on that information.

The statutory framework, at its core, is
simple: It is illegal for persons in a “special
relationship” with a publicly traded issuer
to disclose, trade on or encourage others to
trade on material non-public information
related to the issuer (subject to exceptions
not relevant in the circumstances). The
ambit of “special relationship” naturally
includes insiders and others with a close
connection to the issuer (such as pro-
fessional advisers). The way that the law
tracks down a chain of communication
(like the old shampoo commercial, I told
two friends, and they told two friends . ..) is
by deeming anyone to be in a “special rela-
tionship” where the tippee receives materi-
al non-public information from a party
that the tippee knows or ought reasonably
to have known was a special-relationship
person. The Finkelstein case focused on the
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objective element of this test (specifically,
the circumstances in which a tippee “ought

reasonably to have known” that the tipper
was a special-relationship person).
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the target and, therefore, breached the law
and acted contrary to the public interest.
Ultimately, the Court of Appeal upheld this
conclusion and, in so doing, endorsed the
OSC’s framework for determining when a
tippee “ought to have reasonably known’
the tipper was in a special relationship with
an issuer, including the following circum-
stantial factors: the relationship between
the tipper and the tippee, their professional
qualifications, the detail and specificity of
the information, the time between when
the receipt of the information and when
a trade is made, any steps taken to verify
the information received and other factors
such as previous ownership of the security
and the relative size of the trade.
Interestingly, the “information chain”
runs through one link, the accountant,
who was not expressly found to have been
in a special relationship with the target
company. This is where Yogis wisdom is

THE KLY ISSUE IN THE, CASE IS TO IDENTIFY
THE CIRCUMSTANCES WHERE A PARTY, NOT
HAVING ACTUAL KNOWLEDGE, THAT THE
ULTIMATE SOURCE OF THE TIP IS AN INSIDER,
SHOULD NEVERTHELESS NOT COMMUNICATE
OR TRADE ON THAT INFORMATION.

The facts of the case involved a lawyer
working on a potential takeover of a public
company target (and who was, therefore, in
a special relationship with the target) who
disclosed specific details about the potential
bid (including price and anticipated tim-
ing) to an investment adviser friend, who
in turn passed that information on to an
investment adviser and to an accountant.
The accountant in turn disclosed that infor-
mation to yet another investment adviser
who then passed it on to his colleague.
With knowledge of that information, each
of these tippees tipped and/or traded.

The Ontario Securities Commission
commenced administrative proceedings
against the individuals in the chain (other
than the accountant) and concluded that
each was in a special relationship with

helpful again: “You can observe a lot by just
watching” Though a special relationship
characterization for any subsequent link in
the chain would seem to depend on that
characterization for earlier links, the Court
of Appeal made clear that the accountant
was in a special relationship even if it didn’t
use those words.

I wonder though what Yogi Berra
would have thought about securities law-
yers, in whose minds a truly “special
relationship” means two people sharing
inside information. To some like my
wife it might be “déja vu all over again” L

Neill May practises securities, M&A and
corporate finance at Goodmans LLP in
Toronto. The opinions expressed in this
article are his alone.
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