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The central thesis of this article is that an effective legal regime gov-
erning poison pills must have two key elements (1) a corporation’s
directors must have the legal tools necessary to act in accordance with
their fiduciary obligations in dealing with unsolicited bids; and
(2) shareholders should have reasonable protection to defend against
management entrenchment and have a mechanism to tender their
shares to a desirable take-over bid given that they are the ultimate
owners of the corporation.

The proposed framework sets out three changes to the current regime
with respect to poison pills that would help achieve these objectives.
These changes are as follows:

1. reduce the need for companies to adopt poison pills
by restricting existing take-over bid exemptions;

2. affirm the primacy of a director’s fiduciary duties
to the corporation in dealing with take-over bids; and
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3. implement an effective shareholder referendum mechanism.
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The first section of this article describes the exist-
ing regulatory background governing the law of
take-over bids and poison pills, the confusing and
inconsistent decisions by the different provincial
securities commissions and the resulting problems
for market participants. The second section of this
article provides certain proposals to strengthen the
legal regime governing poison pills—and, in par-
ticular, to clarify the rights of bidders, directors and
shareholders.

The confusing and inconsistent law
of poison pills in Canada

Historical position of securities commissions:
Power to the Shareholders

The regulatory regime regarding take-over bids and
defensive tactics (including poison pills) is set out
in National Policy 62-202 Take-Over Bids—
Defensive Tactics (“NP 62-202”), which came into
effect in 1997 and was predated by an almost iden-
tical national policy statement, National Policy
Statement No. 38 Take-Over Bids—Defensive
Tactics (“NP 38”), which came into effect in 1986.
According to Beck and Wildeboer, NP 38 repre-
sented an “attempt by the provincial securities
commissions to regulate, but not to prohibit, target
company defensive tactics. And it attempt[ed] to
regulate in such a way that the interest of the target
shareholders are maximized.” In other words, NP
38 was primarily focused on protecting the bona
fide interests of target shareholders.” This was con-
sistent with the conclusion of the Ontario Govern-
ment-commissioned Kimber Report,* which held
that “the primary objective of any recommenda-
tions for legislation with respect to the take-over
bid transaction should be the protection of the bona
fide interests of the shareholders of the offeree
company.”

This shareholder-centric perspective of NP 38 and
NP 62-202 in turn influenced the decisions of the

various Canadian securities commissions. Histori-
cally, the position of Canadian securities commis-
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sions has been that a target board of directors could
not “just say no” and that “there comes a time when
the poison pill has got to go.” This position was
first articulated by the Ontario Securities Commis-
sion (the “OSC”) in Jorex.® The decision was
rooted in the notion that the “public interest lies in
allowing shareholders of a target company to exer-
cise one of the fundamental rights of share owner-
ship—the ability to dispose of shares as one
wishes—without undue hindrance from ... defen-
sive tactics that may have been adopted by the tar-
get board with the best of intentions, but that are
misguided or, as here, have outlived their useful-
ness ...”” Effectively, the OSC’s view was that
shareholders should not be denied their right to
freely tender their shares.

After a number of decisions dealing with poison
pills following Jorex, the securities commissions of
British Columbia, Alberta and Ontario noted in

Re Royal Host Real Estate Investment Trust and
Canadian Income Properties Real Estate Invest-
ment Trust® that it would be fruitless to search for
the “holy grail” of a specific test, or series of tests,
that could be applied in all circumstances to deter-
mine whether the poison pill should be terminated.
The commissions said that the challenge is “finding
the appropriate balance between permitting the di-
rectors to fulfil their duty to maximize shareholder
value in a manner that they seem fit and protecting
the right of the shareholders to decide whether to
tender their shares to the bid.”” The commissions
said that the decision to maintain or terminate the
poison pill should be made in accordance with the
primary objective of the regulatory scheme regard-
ing take-over bids based on NP 62-202: the protec-
tion of the bona fide interests of the target
shareholders. '’

For many years after Royal Host, decisions of the
various securities commissions in Canada remained
relatively settled on the matter of poison pills;'' the
ultimate decision to accept or reject a bid would be
made by shareholders. However, after an intense

resurgence of mergers and acquisitions activity
leading up to the 2008 credit crunch, a number of
destabilizing and conflicting decisions concerning
poison pills ensued.

The destabilizing decisions:
More power to the directors?

The first destabilizing decision came from the
Alberta Securities Commission (the “ASC”) in
Pulse Data." In its decision, and in an unexpected
departure from the traditional approach of Cana-
dian securities commissions, the ASC suggested
that a poison pill may remain in place for an ex-
tended period of time if approved by a group of
fully informed shareholders, even in the absence of
a potential competing offer. The ASC stated that
the “very recent and informed Pulse Shareholder
approval, given in the absence of any imminent al-
ternatives to the Offer, demonstrated that the con-
tinuation of the Rights Plan ... was in the bona fide
interests of Pulse Shareholders ...”"> The ASC
permitted the poison pill to remain in place, thereby
suggesting that it was no longer a question of when,
but if, the poison pill should be terminated.

Following Pulse Data was the decision of the OSC
in Neo Materials."* In Neo Materials, the bidder
had requested that the target board remove the
minimum tender condition in a poison pill con-
firmed by shareholders in 2007, and announced a
“partial” take-over bid on February 9, 2009. Rather
than removing the minimum tender condition from
its original poison pill, the directors instead adopted
a second poison pill that prohibited partial bids. In
the face of board efforts to reject its bid and a re-
fusal to submit a proposal to shareholders to termi-
nate the first poison pill, the bidder applied for a
cease-trade order over both poison pills. In its deci-
sion, the OSC noted that a measure of deference
was owed to the target board and its shareholders.
A cease-trade order would require the commission
“to proactively intervene with, and, in fact, reverse
the manifest intention of the Neo Board, which is
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accountable to the shareholders as a whole.”"

Something more than unfairness would be required
. . . 16
to warrant such intrusion, such as manifest abuse.

The OSC chose to uphold the second poison pill on
the grounds that it had been approved by an “over-
whelming majority” of disinterested shareholders
(81.24%), who, in the context, were fully informed
of the situation and their options. In support of its
position, the OSC noted that: 82.74% of the target’s
shares were represented in person and by proxy; all
shareholders had the benefit of disclosure in several
circulars and press releases regarding the target’s
financial position and the offer; and the vote in fa-
vour of the second poison pill went against the rec-
ommendation of RiskMetrics.'” Finally, the OSC
went on to find that there was no basis upon which
to impugn the actions of the board as coercive or
not in the best interests of the corporation.'®

Two additional aspects of the Neo Materials deci-
sion should be noted. First, the OSC expressed its
view that poison pills are not exclusively a tool for
the target board to gain additional time to pursue
alternative value-enhancing transactions;'’ they
also may bear other legitimate purposes, depending
on the best interests of the corporation.”’ Second,
the OSC took the opportunity to consider the
Supreme Court of Canada’s views regarding a
board’s fiduciary duties as they relate to poison

pills, including its decision in BCE Inc.!

Accordingly, based on Neo Material and Pulse
Data, it could no longer be definitively said that
there comes a time when the “poison pill must go.”
Based on these decisions, a target board need no
longer only be concerned about using the poison
pill to buy time in order to seek out alternative bid-
ders and maximize shareholder value in all circum-
stances.”” Instead, the poison pill “may be adopted
for the broader purpose of protecting the long-term
interests of the shareholders, where, in the direc-
tors’ reasonable business judgment, the implemen-
tation of a rights plan would be in the best interests

of the corporation.”” Moreover, in determining
whether the target directors have discharged their
fiduciary obligations, the securities commissions

must “give effect to the business judgement rule.””*

More confusion ensues:
Returning to the traditional approach?

In contrast to the decisions discussed above, the
decision of the British Columbia Securities Com-
mission (“BCSC”) in Lions Gate Entertainment™
suggested a return to the traditional approach of
Jorex taken by Canadian securities commissions.
The BCSC struck down the poison pill in question
on the ground that the target shareholders should be
allowed to decide the fate of the offer. In doing so,
it highlighted a number of concerns with the deci-
sions in Pulse Data and Neo Materials. First and
foremost, the BCSC re-affirmed the role of poison
pills as a temporary tool to buy time for an appro-
priate response by a company targeted for take-
over.”® Permitting a poison pill to be maintained
absent a board intention to seek alternatives could
be viewed as instituting a “just say no” policy for
take-over bids targeting that company.*’ Such a
policy would, in the BCSC’s view, be contrary to
the public interest policy principles of Canadian
securities regulation as articulated in NP 62-202.

In contrast to the significant weight given to the
directors’ fiduciary duty to act in the best interests
of the corporation in Pulse Data and Neo Materi-
als, the BCSC noted in Lions Gate that a director’s
discharge of his fiduciary duties is a neutral fac-
tor.”® Similarly, the BCSC noted that shareholder
approval is a relevant, but not determinative, fac-
tor.”” The BCSC also reviewed the voting record
for both Pulse Data and Neo Materials, noting that
in the former case only a minority of shareholders
(73% of the 56% voting, meaning 44% of all
shareholders) approved the poison pill. In the latter,
67% of all shareholders voted in favour. In both
cases, a significant portion of shareholders were
deprived of the opportunity to decide whether or

4
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not to tender to the bid.*° Finally, the BCSC noted
that the informed nature of a shareholder vote

is a neutral factor, like the discharge of directors’
fiduciary duties.”’

In sum, while the decisions in Pulse Data and Neo
Materials appear to give more powers to the target
directors to “just say no” and maintain a poison pill
indefinitely, the decision in Lions Gate and the more
recent decisions in Baffinland’* and Mosaid Tech-
nologies® support the historical position that “there
comes a time when the poison pill has got to go.”
This inconsistency is problematic; it is difficult to
confidently predict how the Canadian securities
commissions will decide next.** How is a board of
directors to act? What can shareholders do? How are
lawyers to advise their clients? The role of directors
and shareholders is unclear. Uncertainty prevails and
continues in dealing with poison pills in Canada.
This uncertainty should be immediately addressed
by the Canadian Securities Administrators.

A new approach to poison pills

An effective legal regime governing poison pills
should provide: (1) a corporation’s directors with
the legal tools necessary to act in accordance

with their fiduciary obligations in dealing with un-
solicited bids; and (2) shareholders with reasonable
protection to defend against management en-
trenchment and have a mechanism to tender their
shares to a desirable take-over bid. What follows
are certain proposals for re-focusing the legal
regime governing poison pills—and, in particular,
clarifying the rights of bidders, directors and
shareholders.

Reduce the need for poison pills

o Amend the normal course purchase exemp-
tion (the “normal course exemption”)> to
lower the percentage from 5% to 2% and
not available if above 30%.

o Amend the private agreement exemption™® to

require board or shareholder approval if
above 30%.”

Poison pills in Canada are generally adopted to ad-
dress two situations. The first situation occurs when
a company is not facing an unsolicited offer but
would like to prevent a potential creeping take-over
by one of its existing shareholders. This is com-
monly referred to as a non-tactical poison pill. The
second situation occurs when a company imple-
ments a poison pill in the face of an unsolicited of-
fer. This is commonly referred to as a tactical
poison pill. The following proposal is meant to re-
duce the need for boards to implement non-tactical
poison pills.

The current normal course exemption and the
private agreement exemption from the formal take-
over bid requirements facilitates creeping take-
overs without board or shareholder review and
approval. These exemptions enable parties to obtain
control of a public company without board in-
volvement and potentially without paying any con-
trol premium to existing shareholders. Since this
may result in a fundamental change in direction of
the company, a board of directors should have
greater involvement in any transaction that could
lead to such a change of control. It is a curious
situation in Canada that these take-over bid exemp-
tions allow for change of control transactions with-
out board or shareholder approval but boards can
easily adopt non-tactical poison pills, with minimal
regulatory intervention, that deny acquirers the
ability to rely on these exemptions. One may ask,
why the inconsistency in the framework? If these
exemptions force companies to adopt poison pills
to stop creeping take-over bids, maybe we should
re-examine whether these exemptions still make
sense in our capital markets.

The normal course exemption should be reduced
from 5% to 2% and not be available if an acquirer
exceeds 30% of the outstanding shares of the target
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company. This would significantly extend the time
period for an acquirer to obtain a significant control
position in a target company and limit the maxi-
mum amount an acquirer could obtain under this
exemption. The private agreement exemption also
should be amended to require board or shareholder
approval if a bidder wants to exceed 30%. The cur-
rent Institutional Shareholder Services (“ISS”) ap-
proved formulation of the poison pill effectively
requires shareholder approval for a “permitted bid”
to proceed.*® As this formulation has existed in the
Canadian market place for a number of years, the
markets seems to have accepted that shareholders
should have a voice in determining who controls
their companies. If this is the case, an unrestricted
private agreement exemption is counter to this
approach.

These proposed amendments to normal course and
private agreement exemptions would make it more
difficult for bidders to make a creeping take-over
bid without making a formal bid to all shareholders
which would, in turn, reduce the need for directors
to implement non-tactical poison pills.

Affirm the primacy of directors’ fiduciary duties
to the corporation in securities laws

o Reformulate NP 62-202 so that it is consis-
tent with the Supreme Court of Canada’s
decision in BCE and Canadian corporate
law statutes.

o Securities commissions should defer to the
business judgment of the board of directors.

o The board of directors should not be re-
quired to obtain shareholder approval for
implementing a poison pill.

Under corporate statutes in Canada the directors of
a corporation owe a fiduciary duty to the corpora-
tion.” This fiduciary duty to the corporation con-
tinues in the face of an unsolicited bid as confirmed
by the Supreme Court of Canada in BCE Inc., Re.*
However, in the context of poison pills Canadian

securities laws do not allow a corporation’s board
of directors free reign to act in accordance with
their fiduciary duties. The corporation’s board of
directors lack a clear mechanism in place to re-
spond to take-over bids it deems harmful to the best
interests of the corporation.”’

In contrast to affirming the primacy of directors’
fiduciary duties to the corporation, NP 62-202 pro-
vides that “[t]he primary objective of the take-over
bid provisions of Canadian securities legislation is
the protection of the bona fide interests of the
shareholders of a target company.” But what hap-
pens when this principle collides with the fiduciary
duty owed by directors to the corporation?

The directors are the gatekeepers of corporation;*
an unsolicited take-over bid should not turn the di-
rectors into mere passive objects. Directors should
not be required to ignore other stakeholders to ob-
tain a higher offer for shareholders. Directors must
have the clear legal ability to consider the long-
term interests of the corporation,43 which includes,
in certain circumstances, looking at the interests of
a broad-range of the corporation’s stakeholders—
not just shareholders. As the Supreme Court in
BCE also noted

... although directors must consider the best interests of the cor-
poration, it may also be appropriate, although not mandatory, to
consider the impact of corporate decisions on shareholders or
particular groups of stakeholders. As stated by Major and
Deschamps ||., at para. 42:

We accept as an accurate statement of law that in deter-
mining whether they are acting with a view to the best in-
terests of the corporation it may be legitimate, given all the
circumstances of a given case, for the board of directors to
consider, inter dlia, the interests of shareholders, employees,
suppliers, creditors, consumers, governments and the envi-
ronment ...

Canadian securities commissions should recognize
the Supreme Court of Canada’s decision in BCE
and recognize the primacy of the directors’ fiduci-
ary duties to the corporation in responding to unso-
licited take-over bids as the Supreme Court has
done in the context of other corporate transactions.

6
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It is not enough, however, for securities commis-
sions to embrace BCE. NP 62-202 should explicitly
recognize that the corporation’s directors have a
fiduciary duty to act in the best interests of the cor-
poration. NP 62-202 places significant emphasis on
shareholder choice with little recognition of the
board’s duties to other stakeholders. NP 62-202
should, therefore, be re-formulated so that it is con-
sistent with the Supreme Court of Canada’s deci-
sion in BCE and corporate statutes in Canada.” In
turn, the Canadian securities commissions should
defer to the business judgment of the board of di-
rectors*® while always retaining the power granted
to them under securities legislation to act if re-
quired in the public interest. If the corporation’s
directors believe that implementing and maintain-
ing a poison pill are in the best interests of the cor-
poration, they should have the powers to act
accordingly.*” Moreover, given that the large ma-
jority of unsolicited bids in Canada result in change
of control,*® it is even more essential for directors
to have sufficiently powerful and robust legal tools
at their disposal to ensure the best interests of the
corporation, including, but not limited to, the inter-
ests of shareholders, are well protected. A sale of a
Canadian company should not be a foregone con-
clusion simply because an unsolicited bid has been
made. Unfortunately, the current formulation of NP
62-202 has resulted in this being the case in Canada
to a large degree.

Giving greater deference to the business judgment
of the corporation’s directors and affirming the
primacy of the directors’ fiduciary duties to the
corporation would have an additional benefit: it
would align Canadian securities laws on poison
pills closer to that of its most important trading
partner, the United States. The treatment of poison
pills in U.S. courts has created a take-over atmos-
phere that, to a large extent, defers to the business
judgement of the directors of target corporations.*’
Boards can implement poison pills easily and once
in place, a poison pill can successfully deter unso-

licited bids for an indefinite period. Bringing Cana-
dian securities laws closer in line to U.S. securities
laws would create a level playing field for bidders
and targets on both sides of the border. The more
consistent the approach to dealing with poison pills
the better for all market participants.®

Part and parcel of deferring to the directors’ busi-
ness judgment, the directors should not be required
to obtain shareholder approval for implementing
and maintaining a poison pill.”' In Neo Materials
and Pala, the board of directors sought shareholder
approval for a poison pill in the face of an unsolic-
ited bid. This was a key basis for each of the OSC’s
and ASC’s decisions to not cease trade the poison
pill in these situations.’* Not only should this be
unnecessary, it is also potentially problematic. The
timing of take-over bids may preclude the ability of
a board to go to shareholders for approval of a poi-
son pill every time a bid is made. > If the corpora-
tion’s directors believe that it is in the best interests
of the corporation to implement and maintain a poi-
son pill, then they should not be required to ask
shareholders for approval. They should have the
powers to act in the best interests of the corporation
without prior shareholder approval. The sharehold-
ers retain the ultimate power to remove directors if
they as a group feel this is warranted. However, this
can be a timely and costly process for a shareholder
to undertake if it disagrees with the directors’ ac-
tions in responding to a potentially attractive take-
over bid and in the end, may not result in a new
board removing the offending rights plan. In the
following section, I propose an efficient and timely
mechanism to provide shareholders with a voice

in determining whether a poison pill should stay

or go.

Protection for shareholders: A new shareholder
referendum mechanism for poison pills®*

e Amend securities laws to provide for a new
shareholder referendum mechanism for
poison pills.

7
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e Two per cent of holders of outstanding
shares can force the board of directors to
call a shareholder meeting regarding the
termination of a poison pill.

e The poison pill would be terminated if two-
thirds of shareholders—excluding the bid-
der and management—vote in favour of
termination.

Removing shareholders from the decision to tender
or not to an unsolicited bid would be unfair to
shareholders and would effectively expropriate a
fundamental right of share ownership, the right to
dispose of one’s shares. Shareholders should be
entitled to reasonable protection against decisions
by management that affect their ability to freely
tender their shares and have recourse against man-
agement entrenchment. Therefore, Canadian securi-
ties laws should be amended to ensure shareholders
have reasonable protection and to ensure their
rights to sell their shares are sufficiently safe-
guarded by providing for a shareholder referendum
mechanism whereby holders of two per cent of the
outstanding shares can require the board of direc-
tors to call a shareholder meeting to consider
whether a poison pill should be terminated. > The
meeting could be called at any point until the take-
over bid expires and should be required to take
place within 25 days after the request is made.>
The question put before shareholders would be very
direct and straightforward—i.e., should the poison
pill be terminated? If two-thirds of shareholders
present at a meeting—excluding the bidder and
management—vote in favour of terminating the
poison pill, the poison pill should be removed.”’

This new approach would work as follows: the
board of directors would have the legal ability to
respond to an unsolicited bid by implementing a
poison pill without having to go to shareholders for
approval, as long as the directors were acting in
accordance with their fiduciary duties. At this
point, the onus would shift to the shareholders. If

holders of 2%® of the outstanding common shares
wanted to have the poison pill terminated, they
could require the board to call a shareholder meet-
ing. If two-thirds of the shareholders at a meeting
voted in favour of terminating the poison pill, the
board of directors would be required to remove the
poison pill and allow the bid to go forward. This
shareholder proxy mechanism would empower
shareholders, serve as a check on management and
discourage management entrenchment.

Conclusion

The current Canadian landscape regarding poison
pills is beset by several problems. First, there is too
much uncertainty as to how securities commissions
will deal with poison pills in response to an unso-
licited bid. Second, there is no clear mechanism in
place for directors to respond to take-over bids they
deem harmful to the best interests of the corpora-
tion. Third, Canadian securities laws are inconsis-
tent with Canadian corporate laws and the Supreme
Court of Canada’s decision in BCE. Fourth, share-
holders do not have a clear and efficient mecha-
nism in place to defend against management
entrenchment and to ensure they can freely tender
their shares they feel is in their best interests. Fifth,
proxy advisory firms have unduly influenced the
regulation and structuring of poison pills in Canada
because of the need for shareholder approval.

These problems can and should be addressed. My
proposed framework is relatively simple:

e First, the normal course and private agree-
ment exemptions to the formal take-over
bid rules should be amended to restrict the
ability of bidders to obtain control without
making a formal take-over bid to all share-
holders, which should reduce the need to
implement a non-tactical poison pill.

e Second, securities regulators must affirm the
primacy of directors’ fiduciary duties to the
corporation and NI 62-202 should be refor-
mulated, so that it is consistent with Cana-
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dian corporate law and the Supreme Court
of Canada’s decision in BCE.

e Third, there should be a new shareholder
referendum mechanism whereby a small
percentage (my suggestion is 2%) of hold-
ers of outstanding shares can require the
board of directors to call a referendum on
any poison pill. If two-thirds of sharehold-
ers, excluding the bidder and management,
vote in favour of terminating the poison pill,
the poison pill should be removed.

Directors should be able to address change of con-
trol transactions in a manner consistent with their
fiduciary duties. If management entrenchment is an
issue, which is a historical concern in dealing with
change of control transactions, then the proposed
framework provides an expedient and effective
manner to counter balance this power.

An additional benefit of these proposals is that it
would reduce the role of proxy advisory firms, as
shareholder approval would not be required to im-
plement a poison pill. The role of proxy advisory
firms in change of control transactions should be
limited, if any.

In addition to minimizing the role of proxy advi-
sory firms, the proposed framework would also re-
duce the need for every unsolicited bid going
before a securities commission, as the commission-
ers would not be the final arbiter as to whether a
poison pill should be terminated. Commission hear-
ings should be limited to circumstances that deal
with inappropriate behaviour of market participants
that requires a timely response from the regulators
pursuant to their public interest jurisdiction.

Although the Competition Policy Review Panel and
other commentators recommend that securities
commissions should cease to regulate conduct by
boards in relation to poison pills and that substan-
tive oversight of directors’ duties in mergers and
acquisitions matters should be provided by the

courts,”” similar to the framework in the U.S., in
my view, the Canadian securities commissions are
the appropriate bodies to review matters dealing
with take-over bids. The Canadian securities com-
missions and staff of the securities commissions
have developed a specialized expertise for dealing
with take-over bids and, as a result, they are well-
equipped to play an important role in regulating
market participants involved in take-over bids.
Overall, the commissions have played the role of an
unbiased referee in the take-over bid landscape.

The “public interest” power allows it a freedom of
action to address potential power imbalances and
abuses that may be lost in a court review. If an ac-
quirer or boards take actions that are perceived to
be abusive to the capital markets, then the securities
commission have shown that they can address these
abuses in a timely and equitable manner. Aggrieved
bidders and shareholders will always retain the
ability to seek redress in the Courts for perceived
abusive actions through the oppression remedy or
breach of fiduciary duties claim if they so desire.

In this period of financial turbulence and market
uncertainty, bidders, corporations, advisors, direc-
tors and shareholders need clarity and consistency
in Canadian securities laws now more than ever.
This new regulatory approach paves a new path
forward for dealing with poison pills in Canada. It
clarifies, simplifies and better balances the compet-
ing rights of bidders, directors and shareholders. It
ensures the corporation’s directors have the legal
tools necessary to act in accordance with their fidu-
ciary obligations and it provides reasonable protec-
tion to shareholders so they have a mechanism in
place to freely tender their shares and defend
against management entrenchment. Market partici-
pants deserve no less.

[Editor’s note: Grant McGlaughlin is a partner of
Goodmans LLP in Toronto, Ontario in the corporate
finance and mergers and acquisition practice groups
and is the head of the Mining and Natural Resources
practice group in Toronto. The views expressed in
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this article are solely the views of the author and do

not represent the views of Goodmans LLP.

A special thanks to Jordie Saperia, associate at
Goodmans LLP, and Adrian Frank, articling stu-
dent, for their assistance in preparing this article.]

1

Poison pills were first developed in the United States by
Martin Lipton in 1982 during a period of hostile takeover
activity as a means to block a hostile bid. The earliest poi-
son pills in the United States provided rights to existing
shareholders to purchase additional shares of the acquiror
or the merged entity at a significant discount. These rights
would be triggered and “flip-over” upon the completion of a
defined merger event, such as the completion of a merger
agreement or sale of assets. However, the emerging re-
sponse of acquiring companies to engage in “self-dealing”
transactions that avoided the “flip-over” trigger necessi-
tated an evolution of poison pills. A second generation thus
included “flip-in” rights of shareholders to purchase dis-
counted shares in the target simply upon a bidder acquir-
ing a significant portion of common shares (such as 20 per
cent or more), even in the absence of a merger event. This
new generation of pills thus had the potential to derail ac-
quisitions even in the absence of “two-tier” transactions,
requiring aspirant acquirors to either negotiate directly with
the target board or to initiate a proxy fight to remove the
existing directors.

In the Canadian context, poison pills have taken on a more
“chewable” form. The first Canadian poison pill was ap-
proved by shareholders of Inco Limited in 1988 (Gordon
Coleman, “Poison Pills in Canada” (1989) 15 Can. Bus.
L.J. 1, at 1). Since then, Canadian companies have seen a
proliferation of poison pills as a tool to defend against hos-
tile and creeping take-overs, although with key differences
from the pills implemented by their American counterparts.
Most significantly, Canadian poison pills have developed
the concept of a “permitted bid”, allowing prospective bid-
ders to comply with certain requirements that would avoid
triggering the toxic effects of the pill. Generally, a “permit-
ted bid” must be a formal bid made to all shareholders,
conditional upon the tender of at least 50 per cent of the
shares held by disinterested shareholders, and remain
open for a significant period of time, generally 60 days and
at least 10 further days after the first take-up of shares. By
including these “permitted bid” provisions, current Cana-
dian poison pills ensure that an interested bidder can al-
ways make a bid, even if the particular terms of the bid are
not palatable to management of the target.

Stanley M. Beck and Rob Wildeboer, “National Policy 38 as
a Regulator of Defensive Tactics”, MEREDITH Memorial
Lectures, 1987, Faculty of Law, McGill University at p. 120.
The regulatory philosophy embodied in NP 38 has been
summarized in six maxims (Stanley M. Beck and Rob
Wildeboer, “National Policy 38 as a Regulator of Defensive
Tactics”, MEREDITH Memorial Lectures, 1987, Faculty of
Law, McGill University at p. 121)

1. Takeover bids have an important role in the economy,
for both economic and legal reasons.

2. Target management is in a conflict-of-interest situation
when facing a hostile bid.

3. The primary objective of takeover bid legislation is the
protection of the bona fide interests of target company
shareholders. A secondary objective is to provide
regulatory neutrality between the offeror and target
management.

4. Target company shareholders have the right to make
the takeover bid decision. As such, target management
has no valid reason to (unilaterally) deny them that
right. Target management motivation effectively be-
comes irrelevant.

5. The appropriate regulatory approach to takeover bids is
to encourage unrestricted auctions.

6. ltis inappropriate to design a specific set of rules regu-
lating target director conduct, other than those imposed
by corporate law fiduciary standards. However, even
without specific rules, it is possible to develop presump-
tions as to what conduct may be proper or improper.

In October 1963, the Ontario Government appointed a

Committee on Securities Legislation with the following

terms of reference: “To review and report upon, in the light

of modern business conditions and practices, the provi-
sions and working of securities legislation in Ontario and in
particular to consider the problems of take-over bids and of

‘insider’ trading, the degree of disclosure of information to

shareholders, the requirements as to proxy solicitation,

procedures as to primary distribution of securities to the
public and like matters, and generally to recommend what,
if any, changes in the law are desirable.”(See 1.01, Kimber

Report).

The Kimber Report, para. 3.10. At the same time, however,

the Kimber Committee said that it “attempted to ensure that

its recommendations would not unduly impede potential bid-
ders or put them in a commercially disadvantageous posi-
tion vis-a-vis an entrenched and possibly hostile board of
directors of an offeree company.”

In the Matter of Canadian Jorex, 1992 LNONOSC 9, 15

OSCB 257 at 263 [Jorex].

Ibid. at 266-267.

1999 LNONOSC 594, 22 O.S.C.B. 7819 [Royal Host].

Ibid. at 7828 [emphasis added].

Determining what constitutes the bona fide interests of the

target shareholders and deciding whether the securities

commissions should terminate the pill requires looking at
several factors: “[w]e can make this determination only af-
ter considering all of the relevant factors in that particular
case. While it would be impossible to set out a list of all of
the factors that might be relevant in cases of this kind, they
frequently include:

o whether shareholder approval of the Rights Plan was
obtained;

¢ when the plan was adopted; whether there is broad
shareholder support for the continued operation of the
plan;

e the size and complexity of the target company; the other
defensive tactics, if any, implemented by the target
company;

e the number of potential, viable offerors;

o the steps taken by the target company to find an alterna-
tive bid or transaction that would be better for the
shareholders;

o the likelihood that, if given further time, the target com-
pany will be able to find a better bid or transaction;

e the nature of the bid, including whether it is coercive or
unfair to the shareholders of the target company;

e the length of time since the bid was announced and
made; and the likelihood that the bid will not be extended
if the rights plan is not terminated.” Ibid. at 7828.

In Re Cara Operations Limited, 2002 LNONOSC 716, 25

0.S.C.B. 7997 [Cara Operations], the OSC revisited the

factors set out in Royal Host to determine whether a pill
should be terminated. The OSC clarified that the guiding
principles when determining whether to maintain a pill are:

(a) procedural fairness for all involved; and (b) the fiduciary

duty of the target directors to act in the best interests of

shareholders generally. With respect to procedural fair-
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ness, the OSC said that poison pills should not: (a) discou-
rage bidders from coming forward; and (b) deny share-
holders the opportunity to realize upon their investment at
a premium. As a result, “the longer the period [a poison pill
remains in effect], the higher the onus is on those alleging
the Rights Plan still serves the interest of shareholders.”
Regarding the fiduciary duties of the target board, the
commission said that “adherence to this principle should
be reflected in conduct and recommendations that are
based upon the best interests of shareholders generally
and not those of any group of shareholders, bidders, po-
tential bidders or others.” However, the OSC concluded
that “in the last analysis the decision to accept or reject a
bid should be made by the shareholders, and not by the
directors or others.”

In the Matter of Pulse Data Inc., 2007 A.B.A.S.C. 895
[Pulse Datal].

Pulse Data, at para. 102. The ASC noted the “unique
circumstances” of the case and that the primary ob-
jective of take-over bid rules, as set out in NP 62-
202, was the protection of the bona fide interests of
Pulse shareholders. Pulse Data, at para. 101.

In The Matter of Neo Material Technologies Inc., 2009
LNONOSC 638, 32 OSCB 6941 [Neo Materials]. The author
of this article was counsel for the bidder in this decision.
Ibid. para. 32.

Ibid.

Now Institutional Shareholder Services.

Ibid. para. 121.

Ibid. paras. 107 and 112-114.

Ibid. para. 112.

[2008] S.C.J. No. 37, [2008] 3 S.C.R. 560 [BCE].

The OSC stated that “[w]e acknowledge that in many in-
stances a primary purpose for adopting a shareholder
rights plan is to allow the board to pursue alternative value-
enhancing transactions, which includes seeking an alter-
nate bid. In fact, we recognize that in the circumstances of
many of the cases referred to, and considered by us, that
obligation may have crystallized. However, we do not see
this as the only legitimate purpose for a shareholder rights
plan.” Neo Material, at para. 107.

Neo Material, at para. 112.

Ibid. at para. 103. In support of this proposition, the OSC in
Neo Material cited the Ontario Court of Appeal in Schneider,
when it stated that “[t]he law as it has evolved in Ontario and
Delaware has the common requirements that the court must
be satisfied that the directors have acted reasonably and
fairly. The court looks to see that the directors made a rea-
sonable decision not a perfect decision. Provided the deci-
sion taken is within a range of reasonableness, the court
ought not to substitute its opinion for that of the board even
though subsequent events may have cast doubt on the
board’s determination. As long as the directors have se-
lected one of several reasonable alternatives, deference is
accorded to the board’s decision ... This formulation of defe-
rence to the decision of the board is known as the ‘business
judgment rule’.”

More recently, the OSC confirmed its Neo Materials posi-
tion through its decision in In the Matter of Cliffs Resources
Inc. and Spider Resources Inc., 2010 LNONOSC 449, 33
OSCB 6187. Spider Resources Inc. (“Spider”), a resource
and exploration company in Ontario, had embarked on cer-
tain joint ventures with KWG Resources (“KWG”), which
had culminated in a merger agreement in May 2009. A
competing offer was launched by Cliffs Natural Resources
(“Cliffs”) shortly afterward, along with an application to
cease trade Spider’s pill. The OSC chose to let the pill
stand. While its decision was offered without reasons, the
commission noted in its order that the application to cease
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trade was premature, given the ongoing auction between
Cliffs and KWG for Spider.

In the Icahn Partners LP and Lions Gate Entertainment,
2010 LNBCSC 398, 2010 BCSECCOM 432 [Lions Gate].
Leave for appeal was dismissed by the British Columbia
Court of Appeal on May 7, 2010: Lions Gate Entertainment
Corp. v. Icahn Partners LP, [2010] B.C.J. No. 1086,

2010 BCCA 231.

Ibid. paras 33, 71-89. The commission noted that both
Pulse Data and Neo Materials included references to al-
ternate circumstances under which a pill would no longer
be allowed to continue. Absent further guidance on what
those circumstances might be, the BCSC suggested that
the usefulness of Pulse Data and Neo Materials as prece-
dents may be limited, paras. 84, 87.

Ibid. para. 89.

Ibid. para. 62.

Ibid. paras. 90-112.

Ibid. paras. 96-100.

Lions Gate., paras. 101-102.

On November 19, 2010, the OSC cease traded the poison
pill of Baffinland Iron Mines Corporation, appearing to sup-
port the traditional approach that there comes a time when
the pill has to go, see In the Matter of Baffinland Iron Mines
Corp. (Re), 2010 LNONOSC 904, 33 OSCB 11385. On
December 18, 2010, the Baffinland Board of Directors
adopted another poison pill. However, on December 22,
2010, the OSC ordered that the pill should be cease traded
on December 29, 2010.

On October 13, 2011, the OSC cease traded the poison
pill of MOSAID Technologies Incorporated as of November
1, 2011. As of the date of this article, written reasons of the
OSC have not been released.

In addition it is difficult to reconcile the differences in the
decisions of the BCSC in Lions Gate, the ASC in Pulse
Data and Re 1478860 Alberta Ltd. and Canadian Hydro
Developers, Inc., 2009 LNABASC 355, 2009 ABASC 448
and the OSC decisions in Neo, Baffinland, and Spider
Resources.

The normal course exemption under s. 100 of the Ontario
Securities Act, R.S.0. 1990, c. S.5, provides that a take-
over bid is exempt from the formal bid requirements if cer-
tain conditions are satisfied (a) the bid is for not more than
5 per cent of the outstanding securities of a class of securi-
ties of the issuer; (b) the total number of securities ac-
quired in reliance on this exemption within any period of 12
months does not exceed 5 per cent of the outstanding se-
curities of that class at the beginning of the 12-month pe-
riod; and (c) the value of the consideration paid for any of
the securities acquired is not in excess of the market price
at the date of acquisition as determined in accordance with
the regulations, plus reasonable brokerage fees or com-
missions actually paid.

The private agreement exemption under s. 100.1 of the
Ontario Securities Act provides that a take-over bid is ex-
empt from the formal bid requirements if the purchaser
purchases target securities from a maximum of five ven-
dors including persons outside of Ontario and the value of
the consideration paid for any securities, including broker-
age fees or commissions, cannot exceed 115% of the
market price of the securities at the date of the bid, as de-
termined in accordance with the regulations.

The 30% threshold was chosen by the author for two rea-
sons (i) it provides some room for a shareholder to in-
crease its position in a reporting issuer above the current
20% take-over bid threshold (as opposed to simply remov-
ing these take-over bid exemptions and limiting all share-
holders to 20%), and (ii) it does not provide a shareholder
with negative control of a reporting issuer, i.e., the ability to
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veto any “fundamental” transaction under corporate law
which requires 662°% shareholder approval.

One of the conditions for an ISS-approved “permitted bid”
is that at least 50% of the shareholders, excluding the bid-
der, have tendered their shares to the bid. This is effective-
ly a shareholder proxy on the bid.

For example, see s. 122(1) of the Canada Business Cor-
porations Act, R.S.C. 1985, c. C-44 [CBCA], and s. 134(1)
of the Ontario Business Corporations Act, R.S.0. 1990,

c. B.16 [OBCA].

In BCE Inc., Re, supra note 21, the Supreme Court of
Canada discussed the fiduciary duty of directors as follows:
“[t]he fiduciary duty of the directors to the corporation origi-
nated in the common law. It is a duty to act in the best inter-
ests of the corporation. Often the interests of shareholders
and stakeholders are co-extensive with the interests of the
corporation. But if they conflict, the directors’ duty is clear—it
is to the corporation: Peoples Department Stores.”

It is an interesting contradiction between Canadian corpo-
rate law and securities law in that a board of directors
plays a fundamental role in change of control transactions
under the corporate statute, such as amalgamations, plans
of arrangement, sale of all or substantially all assets, but is
relegated to the side lines, to a great extent, in dealing with
hostile take-over bids.

As Martin Lipton has argued, “the board of directors is the
gatekeeper for significant business transactions. As such,
the board must evaluate any such transaction in accor-
dance with its fiduciary duties and must have the ability-
and indeed the obligation in all circumstances to take
actions that it deems necessary and in the best interests of
the corporation and its shareholders.” (Martin Lipton,
“Twenty-Five Years After Takeover Bids in the Target's
Boardroom: Old Battles, New Attacks and the Continuing
War”, 60 Bus. Law 1369 2004-2005 at 1370.)

As the Supreme Court of Canada noted in BCE, the “fidu-
ciary duty of the directors to the corporation is a broad,
contextual concept. It is not confined to short-term profit or
share value. Where the corporation is an ongoing concern,
it looks to the long-term interests of the corporation ...”
BCE Inc., Re, supra note 21, para. 37 [emphasis added].
Ibid. para. 39.

NP 62-202 expressly notes that the “Canadian securities
regulatory authorities recognize that take-over bids play an
important role in the economy ... as a means of reallocat-
ing economic resources to their best uses.” The statement
suggests that NP 62-202 is, at least, partially rooted in the
efficient market theory. According to some, the theory po-
sits that “shareholder wealth could be maximized by out-
lawing most forms of takeover defences. Starting from the
premise that share prices at all times accurately reflect the
intrinsic value of a corporation, efficient market theory par-
tisans contended that the willingness of a bidder to offer a
premium price reflects a bidder’s ability to manage the as-
sets better or more efficiently.” (Martin Lipton, “Pills, Polls,
and Professors Redux” (2002) U. Chicago L. Rev. 1037 at
1041). Proponents of efficient market theory have “con-
tended that board reluctance to accept a premium price
necessarily reflects an instinct of self-preservation rather
than conviction that the tender price is inadequate.
Defenses, in this view, serve only to entrench incumbents
and necessarily to harm shareholders.” (Martin Lipton,
“Pills, Polls, and Professors Redux” (2002) U. Chicago L.
Rev. 1037 at 1041.) Warren Buffett has written that
“IMJany of the professors who write textbooks today ... ar-
gue that the stock market is efficient; that is, that stock
prices reflect everything that is known about a company’s
prospects and about the state of the economy. There are
no undervalued stocks, these theorists argue, because
there are smart security analysts who utilize all available
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information to ensure unfailingly appropriate prices. Inves-
tors who seem to beat the market year after year are just
lucky.” (Warren Buffett, “The Superinvestors of Graham-
and-Doddsville, edited transcript of a talk given at Colum-
bia University in 1984”, The Intelligent Investor, Appendix
1, p. 537). However, opponents of the efficient market
theory have pointed out that “inefficiencies in the market
could exist at any given point in time, meaning that share
prices did not always reflect intrinsic values.”( Martin Lip-
ton, “Pills, Polls, and Professors Redux” (2002) U. Chicago
L. Rev. 1037 at 1041-1042.) Warren Buffett has been a
particularly articulate and persuasive opponent of efficient
market theory. (See Warren Buffett, “The Superinvestors
of Graham-and-Doddsville, edited transcript of a talk given
at Columbia University in 1984”, The Intelligent Investor,
Appendix 1, p. 537). This criticism of the efficient market
theory appears to be particularly true in light of the most
recent global financial meltdown, spurred by the sub-prime
mortgage crisis. As Lipton also has argued, the “1987
market ‘break,” and the 1990 collapse of Drexel Burnham
Lambert, one of the most prominent financier of hostile
bids in the 1980s, further damaged the prestige and per-
suasiveness of the efficient market theory.” (Martin Lipton,
“Pills, Polls, and Professors Redux” (2002) U. Chicago L.
Rev. 1037 at 1049.) Thus, given that NP 62-202 appears
to be partially premised on the efficient market theory,
there is all the more reason to reformulate NP 62-202.
Provided the directors have acted free of conflict and after
careful and informed deliberation.

Furthermore, Martin Lipton makes the point that directors
are best suited to prevent coercion. As he writes, “the spe-
cial dynamics of a tender offer are such that the decision of
shareholders is almost always a foregone conclusion—
they will tender, therefore, it is misleading to speak of a
free shareholder choice at all. The existence of an offer to
acquire a controlling interest in a company makes it almost
impossible for a shareholder in the target to prudently re-
tain his shares unless he does so for the purpose of ex-
changing them in a promised subsequent tax-free
exchange. Once a raider has acquired control—and target
shareholders must assume that the raider will acquire con-
trol—it is highly unlikely that shareholders will receive a
higher price than that initially offered: since there is no
possibility of a competing offer at a higher price, the public
trading market (if one still exists) will have been capped at
the price offered in the tender offer and the raider is not
likely to offer more for the target's shares once it has
achieved control. Retaining the target's shares in the face
of a tender offer will bring the shareholder no benefit. He is
likely to be forced out through a merger at a later date for
the same price he could have realized upon the initial offer.
The outcome of a shareholder referendum conducted in
the form of a tender offer cannot realistically be said to re-
flect a careful appraisal of the merits or demerits of the of-
fer. Each individual shareholder must look to his own
interest and must pragmatically assume that most other
shareholders will tender with the result that the nontender-
ing shareholder will be left in a minority, illiquid investment
position. Thus, any uncoerced decision against accep-
tance of a tender offer can only be made at the board of di-
rectors level.” (Takeover Bids in the Target’s Boardroom,
Martin Lipton, 35 Bus. Law. 101 1979-1980 at 113-114).
Approximately 80% of the 100 hostile bids over the last ten
years have resulted in a change of control. This information
is based on an informal survey of recent M&A transactions.
This approach has been confirmed by recent decisions of
the Delaware Chancery in Selectica v. Versata Enterpris-
es, 2010 WL 703062 (Del. Ch. 2010); Yucaipa Am. Al-
liance Fund Il, L.P. v. Riggio, C.A. No. 5465-VCS (Del. Ch.
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Aug. 11, 2010) and Airgas et al v. Air Products & Chemi-
cals, 8 A. 3d 1182 (Del. Sup Ct 2010).

Indeed, in the June 2008 report “Compete to Win”, the
Canadian Competition Policy Review Panel wrote that “the
new global context in which mergers and acquisitions
(M&As) occur requires that Canada update its regulatory
framework to place the directors of Canadian companies
on the same footing as their counterparts at Delaware
companies.” (Compete to Win, p. 78). However, the U.S.
approach is not without its problems. Staggered boards
can make it very difficult for shareholders to replace direc-
tors. It can take three full years to remove a board of direc-
tors. To counter this problem, this article provides for a
new shareholder referendum mechanism, which will
strengthen shareholders’ ability to defend against efforts
by management to prevent shareholders from tendering
their shares. The new shareholder referendum mechanism
will be discussed later on in this article.

Lipton writes that “[t]here is no reason to remove the deci-
sion on a takeover from the reasonable business judgment
of the directors. On the contrary, the policy considerations
are overwhelmingly in favor of specific recognition that the
directors not only have the right to make takeover decisions
based on their reasonable business judgment, but that ma-
crosocioeconomic issues must be considered along with the
long-term interests of the shareholders and the company as
a business enterprise. If the shareholders are dissatisfied
with the directors' rejection of a takeover bid, they have the
right, through the normal proxy machinery, to replace the di-
rectors or to instruct the directors to accept a takeover bid.
This right, however, should not be translated into an abso-
lute requirement that the directors pass to the shareholders
the direct right to accept or reject any takeover bid. To do so
would be the equivalent of mandating sale whenever an un-
solicited takeover bid is made.” [emphasis added] (Takeover
Bids in the Target’s Boardroom, Martin Lipton, 35 Bus. Law.
101 1979-1980 at 115-116.)

Further, during the OSC 2011 dialogue, Naizam Kaniji,
(Manager, Mergers and Acquisitions OSC), expressed the
view that OSC staff considers recent and informed share-
holder approval of a poison pill to be persuasive, but not
determinative, when determining if staff would take the po-
sition that a poison pill should be cease traded.

One can envision the situation where the bidder increases
an offer immediately after a poison pill has been approved
by shareholders and would then argue that such approval
is not informed (since the shareholders didn’t have the
benefit of considering the recent price increase) and there-
fore, the securities commissions should not take that the
shareholder approval into account when determining if a
poison pill should be cease traded.

During the 2011 OSC Dialogue held in Toronto, Naizam
Kanji announced that the CSA is revisiting how the com-
missions deal with poison pills. The recently proposed ap-
proach is to remove poison pills from the ambit of 62-202
and implement a new rule in respect of poison pills which
would allow poison pills to remain in place in response to a
hostile bid provided they are approved by “independent”
shareholders on a yearly basis. The author is of the view
that this proposal is inadequate for a number of reasons
being (1) shareholders will be asked to approve a rights
plan without the context of any offer or potential offer,
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(2) the yearly approval does not allow shareholders to ad-
dress a hostile bid in a timely fashion, (3) the yearly ap-
proval maintains the unregulated power of proxy services,
such as Institutional Shareholder Services, over the form
and function of poison pills (which restricts a board’s ability
to respond in a manner it see fit), (4) the yearly approval
does not allow the board to exercise their fiduciary duties
in an unrestricted manner, (5) securities commission hear-
ings to cease trade a pill will still be made by bidders for
tactical pills adopted by target companies, and (6) the form
of acceptable rights plan will likely include a “permitted bid”
concept which does not mechanically work well for partial
bids (for instance, in those circumstances where a share-
holder wants to approve a partial bid but not tender to the
partial bid, the “permitted bid” condition requires a share-
holder to tender to a bid to voice its approval of a bid). In
addition, this proposed approach will likely have the unin-
tended consequence of take-over bids being made at the
end of the year and turning the annual approval process
for a rights plan into a proxy contest in respect of the take-
over bid.

Only independent shareholders (non-management and
non-bidder) should have the ability to requisition the refe-
rendum on the rights plan and there should be a meaning-
ful quorum requirement for the referendum (at least 50%)
to ensure the views of most shareholders are taken into
consideration. This would also be consistent with the
“permitted bid” condition under most rights plans today
which requires more than 50% of the outstanding shares
be tendered to the bid.

This 25-day time period would be considerably shorter
than the time it currently takes—at least 30 to 40 days—to
call a shareholder meeting. The reasoning behind 25 days
is to allow shareholders to react to bids in as close to real
time as possible. The shareholder proposal would be im-
plemented through an amendment to securities laws as a
“referendum” by shareholders so as to not require a “spe-
cial” meeting under securities laws and not require an
amendment to the various corporate statutes.

The two-thirds voting requirement is consistent with other
approval levels for special matters and fundamental
changes required under corporate law. On the other hand,
the rules of the Toronto Stock Exchange require only a
majority shareholder approval if a share issuance would
materially affect control and the standard “permitted bid”
definition under existing rights plans requires more than
50% of the outstanding shares held by independent share-
holders to have tendered to the bid (effectively, majority
shareholder approval of the bid). | am of the view that
more than majority shareholder approval should be re-
quired to override a proper board decision made in exer-
cise of their fiduciary duties.

The author felt the existing 5% threshold under Canadian
corporate law to requisition a shareholder meeting to be
too high but still felt that a shareholder (or group of share-
holders) should have a “material interest” in the target
company to be able to requisition a referendum on a rights
plan.

“Compete to Win”, supra note 50, p. 78.
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It is impossible to ignore the trend towards in-
creased use by boards, in Australia and elsewhere,
of cloud-based information technology services to
create paperless board rooms, reducing the need for
traditional email and paper-based communications.
These services allow board papers and other infor-
mation to be securely uploaded by management and
then accessed remotely by directors through dedi-
cated applications and the use of mobile devices,
such as laptops and iPads.

Evolving concepts of communications

Efficient and effective communication has become
an increasingly difficult task at the board level,
where companies and their directors are expected to
manage complex and voluminous quantities of in-
formation.

Recent Australian cases such as Centro' have dem-
onstrated the need for directors to have continual
access to company information and be able to ana-
lyze the information presented to them. In Centro,
the Court provided little comfort to the company’s
directors, who relied on the quantity and complex-
ity of the information supplied to them as a defense
to allegations of negligence, reasoning that the
board could control the amount and format of in-
formation received. Consequently, the standard of
information oversight now expected can create
problems for companies and their directors, and
highlights the growing importance placed on man-
aging the manner in which information is provided
to directors, not only in terms of content but also in
terms of presentation and accessibility.

Cloud-based information technology services will
potentially revolutionize the manner in which man-
agement communicate with directors and directors
communicate with each other. Depending on the
services provided, there are many advantages asso-
ciated with using the more popular devices such as
iPads to distribute board papers to directors. For
example, there are cost savings and efficiencies as-
sociated with reduced paper consumption, courier
fees and time spent on document preparation.
Directors have immediate access to current docu-
ments, regardless of their location. Further, with
documents being stored in a central document re-
pository (i.e., the cloud), there is a corresponding
reduction of physical storage space.

These services can vary substantially from a cus-
tomized service developed to meet the needs of a
particular company, to an “off-the-shelf” service
where a company has no control over the hardware
or software that provides the service. Accordingly,
given these technologies are relatively new and
continuously evolving, it is important for compa-
nies to remain vigilant to

1. ensure that any chosen cloud service is com-
patible with their corporate governance and
operational policies; and

2. take all appropriate actions to minimize risks
associated with a variety of new legal and
regulatory challenges arising from the use of
cloud services.

Some of the more apparent legal and regulatory
issues are discussed in detail below.

Confidentiality and security

When talking about confidentiality and security,
there are a number of questions that must be asked
of service providers. First, is your confidential in-
formation more secure by being hosted online with
other companies or offline on the company’s own
local network? What harm would it cause your
company if confidential information fell into the
wrong hands? Consider what type of, and how
much, information you want to upload to these ser-
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vices—this is sensitive information and it is impor-
tant to ensure that you have control over, and can
restrict access to, that information.

Ownership concerns also need to be considered and
appropriately addressed. In Kriewaldt,? the Court
considered whether board papers become the prop-
erty of a director when provided to that director.
Justice de Jersey held that when the company pro-
vided board papers to directors it was to be taken as
surrendering its right to them. His Honour reached
this decision because the company had not reserved
its rights to recall the papers when sending them to
the directors, the papers had never been recalled by
the company, the directors had been free to mark
and annotate the papers, and the papers had been
sent without any conditions attached to their dis-
posal. However, importantly, His Honour stated
that “this is apparently not a case, I would add,
where at the end of meetings, the papers are re-
called.” Consequently, you should consider
whether you wish to implement policies to ensure
that board papers are recalled at the end of meet-
ings—discuss these options with your information
technology service provider before rolling out the
services at a board level.

You also need to consider whether it is appropriate
to place restrictions on whether board papers may
be printed or saved locally (i.e., to the memory of
the device), or annotated with notes. While per-
sonal notes made by directors on board papers can
serve as useful reminders to busy directors, direc-
tors’ notes can be requisitioned as evidence in
court. This may be helpful if the notes show that
the directors adequately informed themselves, ap-
propriately questioned and considered issues, and
used proper care and diligence; however, this prac-
tice can also create risk if the notes are ambiguous,
incomplete or inconsistent with other records, such
as the formal minutes of meetings.

Directors’ duties

These issues can lead to tensions between a com-
pany and its directors. While a company will natu-

rally be concerned with confidentiality and security
issues, directors will be motivated to ensure that
their access to board papers, as well as their ability
to annotate the board papers with notes, will enable
them to satisfy their duties as directors, particularly
their duty of care and diligence.

For a start, the board papers must be presented in a
manner which allows the directors to review them
to a level required to discharge their duties. From a
practical perspective, it may be difficult for direc-
tors to view lengthy documents (such as financial
reports) on a mobile device (where, for example,
they cannot have multiple pages in front of them, as
they could with hard copies). Further, those direc-
tors who are not very computer literate may find
using a mobile device difficult, and until they be-
come comfortable with the technology, it may be
more time consuming and less efficient for them to
review board papers using mobile devices.

Privacy

Australian privacy laws generally require personal
information (or other sensitive information such as
health information) collected by certain organiza-
tions to remain within Australian borders unless,
among other exceptions, the individual consents to
the transfer or the organization believes the recipi-
ent of the information is subject to laws that are
substantially similar to the National Privacy Princi-
ples. Therefore, it is important to be aware of the
types of information which directors will have ac-
cess to online, as well as to consider whether or not
that information will be held or accessed overseas
by either the service provider or directors.

The company should also consider the risk that
their data may be disclosed to the government of
the jurisdiction in which their data is held by the
service provider, possibly without their knowledge
or consent. For example, the United States govern-
ment is permitted under the USA Patriot Act®

to seek a court order for disclosure of electronic
records, often without permitting notice to the
user.
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Reliability of access

Timely access to information is vital for directors.
It is important to remember that directors have both
general law and statutory rights of access, and may
also have contractual rights of access, to certain
company documents, including board papers,
which may be primarily accessible through your
chosen technology.

At common law, directors have rights of access to
company documents in order to facilitate the per-
formance of their duties, together with correspond-
ing rights to make copies.* Directors also have a
statutory right of access to certain documents (in-
cluding board papers) in the circumstances afforded
under ss. 198F and 290 of the Corporations Act
2001. A contractual right of access may also have
been granted to directors under a Deed of Access,
Indemnity and Insurance with the company, to-
gether with a corresponding right to make copies.

Technology isn’t always reliable. Accordingly, it is
important to not only ensure that you meet the gen-
eral law, statutory and contractual rights of access,
but that you also implement appropriate standards
of data protection, security, back-up, redundancy
and disaster recovery processes—these standards
should be documented both internally within the
company as well as by agreement with the relevant
information technology service provider.

Document retention

Subject to individual company document retention
policies, some cloud services also offer the ability
to permanently purge documents upon deletion.
This includes the ability to irrevocably purge email
messages uploaded on cloud servers, or electronic
notes made by directors on uploaded documents,
such as board papers.

Take the time to ensure that your document reten-
tion policies are up to date. If documents are held
online by service providers, consider adopting and
maintaining a robust records management policy to
ensure that you are aware of what and where
documents are located.

While most people engaged in business activities
understand the need to keep proper records, many
are unaware of the plethora of Federal and State
laws that impose document retention and produc-
tion obligations. This is particularly important
given the emerging trend, in Australia and else-
where, to criminalize poor document management
practices. Organizations which destroy documents
relevant to a Court hearing may be prosecuted for
obstructing justice or be held in contempt of Court.
Potential penalties include fines for the company
and the individual, and in extreme cases, jail for the
individual.

Concluding remarks

There is no doubt that the use of paperless board
rooms by Australian companies is increasing—
numerous services are being marketed which pro-
vide better ways to manage board processes in an
environment where a company’s compliance re-
sponsibilities are continually evolving.

The issues raised in this article are not intended to
be exhaustive, although companies must ensure that
they stay alert to critical issues, such as confidenti-
ality, security, directors’ duties, privacy, access to
information and document retention. This means
that, before making the decision to move towards a
paperless board room, you should take a few mo-
ments to consider your company’s risk profile as
well as its corporate governance and operational
policies, so that you continue to protect your com-
pany’s information and are well prepared to incor-
porate these technological changes into your
business practices.

' ASIC v. Healey & Ors, [2011] FCA 717.
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