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While the Canadian Securities Administrators continue to consider
comments received from market participants regarding whether there is
a need to regulate proxy advisory firms in preparing for the 2013 proxy
season, it remains important to be familiar with the latest Canadian vot-
ing guidelines as prepared by two of North America’s largest proxy ad-
visory firms: Institutional Shareholder Services Inc. (“ISS) and Glass
Lewis & Co. (“Glass Lewis”).

This article briefly addresses a few of the key corporate governance
matters covered by the ISS corporate governance policies and Glass
Lewis proxy guidelines for the 2013 proxy season.

Role of Proxy Advisory Firms

Proxy advisory firms offer a variety of services to their clients who are
typically institutional investors. Primarily, proxy advisors review and
analyze matters put forward for consideration at shareholder meetings
and make voting recommendations concerning such matters. The items
considered range from routine corporate governance matters to highly
complex merger and acquisition transactions that involve a voting deci-
sion, and cover both management initiatives and shareholder proposals.
A voting recommendation is generally based on the issuer’s compliance
with the governance practices and standards contained in the proxy ad-
visor’s general voting guidelines (or further customized guidelines) for
that proxy season.



CORPORATE GOVERNANCE REPORT ¢ Volume 8 « Number |

Corporate Governance
Report

The Corporate Governance Report is published
quarterly by LexisNexis Canada Inc., 123 Commerce
Valley Drive East, Suite 700, Markham, Ont., L3T 7W8,
and is available by subscription only.

Web site: www.lexisnexis.ca

Design and compilation © LexisNexis Canada Inc.
2013. Unless otherwise stated, copyright in
individual articles rests with the contributors.

ISBN 0-433-45174-2 ISSN 1718-2476
ISBN 0-433-45172-6 (print & PDF)

ISBN 0-433-45173-4 (PDF)

ISSN 1718-2581 (PDF)

Subscription rates: $315.00 (print or PDF)
$395.00 (print & PDF)

Editors-in-Chief:

Ramandeep K. Grewal
Stikeman Elliott LLP
E-mail: RGrewal@stikeman.com

Andrew Grossman
Norton Rose LLP
E-mail: andrew.grossman@nortonrose.com

LexisNexis Editor:

Boris Roginsky
LexisNexis Canada Inc.

Tel.: (905) 479-2665 ext. 308
Fax: (905) 479-2826

E-mail: cgr@lexisnexis.ca

Advisory Board:

*  Philip Anisman, Law Office of Philip Anisman
*  William Braithwaite, Stikeman Elliott LLP

* Stephen Halperin, Goodmans LLP

*  Carol Hansell, Davies Ward Phillips & Vineberg LLP
*  Sheila Murray, CI Financial Income Fund

* Cathy Singer, Norton Rose LLP

* Barry ). Reiter, Bennett Jones LLP

¢ Simon A. Romano, Stikeman Elliott LLP

* Rene Sorell, McCarthy Tétrault LLP

* Robert Vaux, Goodmans LLP

* Edward Waitzer, Stikeman Elliott LLP

Note: This Report solicits manuscripts for consideration by the

Editors, who reserves the right to reject any manuscript or to publish it in
revised form. The articles included in the Corporate Governance Report
reflect the views of the individual authors and do not necessarily reflect the
views of the advisory board members. This Report is not intended to provide
legal or other professional advice and readers should not act on the
information contained in this Report without seeking specific independent
advice on the particular matters with which they are concerned.

Director Elections

Effective December 31, 2012, the Toronto Stock
Exchange (“TSX”’) amended its Company Manual
to require listed issuers to, among other things,
conduct individual director elections, hold annual
director elections, and provide “comply or explain”
disclosure in their management information circu-
lars regarding the adoption (or non-adoption) of
majority voting policies for the election of directors
for uncontested meetings.

Notably, as a result of the foregoing TSX amend-
ments, Glass Lewis has updated its Canadian vot-
ing guidelines to provide that it will recommend
that shareholders withhold votes from all members
of a company’s governance committee if the com-
pany is in the S&P/TSX Composite Index and
elects to “explain,” rather than adopt, a majority
voting policy under the new TSX rules.

Further, reflecting the recent TSX amendments,
ISS and Glass Lewis have also updated their
Canadian voting guidelines concerning slate ballots
for director elections (which are now generally
prohibited for TSX-listed issuers) and Glass Lewis
notes that it favours the repeal of staggered boards,
which, it believes, are less accountable to share-
holders than boards that are elected annually.

Advance Notice Provisions

During the 2012 proxy season, the adoption of
advance notice provisions gained a foothold in
Canada. Such provisions are comprised of amend-
ments to corporate by-laws or articles or policies
adopted by boards of directors, which require no-
tice of director nominations and detailed infor-
mation about nominees and dissident shareholders
to be provided to management in advance of an an-
nual or special meeting.

For the 2013 proxy season, ISS has established a
Canadian policy on proposals to adopt advance no-
tice provisions. ISS is generally supportive of such
proposals and has determined to provide vote rec-
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ommendations on a case-by-case basis. In its update,
ISS noted it will support proposals that provide a
reasonable framework for shareholders to nominate
directors by allowing shareholders to submit director
nominations as close to the meeting date as reasona-
bly possible and within the broadest window possi-
ble, recognizing the need to allow sufficient notice
for company, regulatory, and shareholder review.
Under ISS’s guidelines, to be reasonable, the com-
pany’s deadline for notice of shareholders’ director
nominations must not be more than 65 days and not
less than 30 days prior to the meeting date. As ra-
tionale for the update, ISS notes that all shareholders
should be provided with sufficient disclosure and
time to make appropriate decisions on the election of
their board representatives.

Glass Lewis has also updated its Canadian proxy
voting guidelines in respect of advance notice pro-
visions. It will generally support policies that re-
quire a nominating shareholder to provide notice of
any director nominations not less than 30 and not
more than 65 days prior to the date of the annual
meeting. Glass Lewis notes that, while it recognizes
the increased burden that could be placed on small
shareholders that wish to nominate directors under
an advance notice provision, it believes that these
costs are minimal compared with the potential neg-
ative impact resulting from an overhaul of a com-
pany’s incumbent board.

Say-on-Pay

The implementation of shareholder say-on-pay
votes on the compensation practices of public com-
panies in Canada started in 2009 when the major
Canadian banks announced that they would give
shareholders an advisory say-on-pay vote.

In its 2013 Canadian proxy voting guidelines, ISS
has adopted a new two-step methodology to be ap-
plied to all companies in the S&P/TSX Composite
Index and for all management say-on-pay resolu-
tions to measure potential long-term pay-for-
performance alignment. Step one of the new

process is a quantitative screen, which includes a
relative and absolute analysis on pay for perfor-
mance, and step two is a qualitative assessment of
the chief executive officer’s (“CEQ”) pay and
company performance. The new process can lead to
a recommendation to vote against management say-
on-pay proposals and/or to withhold votes in re-
spect of the election of compensation committee
members (or, in rare cases where the full board is
deemed responsible, all directors including the
CEO), and/or to vote against an equity-based incen-
tive plan proposal. ISS notes that it evaluates exec-
utive pay and practices on a case-by-case basis.

Glass Lewis provides in its 2013 Canadian proxy
voting guidelines that it applies a “highly nuanced”
approach when analyzing say-on-pay votes, re-
viewing each advisory vote on a case-by-case basis,
and examining each company in the context of its
industry, size, financial condition, historic pay-for-
performance practices, and any other mitigating
internal or external factors. If a company fails to
provide sufficient disclosure of its policies, Glass
Lewis may recommend that shareholders vote
against a say-on-pay proposal solely on this basis
regardless of the appropriateness of the company’s
compensation levels.

Considerations for Majority-Owned
Companies

In October 2011, the Canadian Coalition for Good
Governance (“CCGG”), an organization represent-
ing institutional shareholders and asset managers,
released new governance guidelines entitled
Governance Differences of Equity Controlled
Corporations (“CCGG Controlled Company
Guidelines”). Recognizing the “legitimate govern-
ance differences of equity controlled corporations,”
the CCGG Controlled Company Guidelines are in-
tended to supplement CCGG’s governance policies
for public companies.

ISS previously applied its general policy considera-
tions regarding board structure, committee compo-
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sition, and independence when making vote
recommendations with respect to equity-controlled
companies; the same as it does for widely held
companies. Drawing in part from the CCGG
Controlled Company Guidelines, ISS has updated
its guidelines for the 2013 proxy season to provide
that it will generally support director nominees who
are, or who “represent,” a controlling shareholder of
an equity-controlled company (Related Directors) if,
among other things the number of Related Directors
does not exceed the proportion of the common
shares controlled by the controlling shareholder, to a
maximum of two-thirds; a majority of the members
of the audit and nominating committees are either
independent directors or Related Directors who are
independent of management of the issuer; all mem-
bers of the compensation committee are independent
of management of the issuer; and the issuer adopts a
majority voting policy for the election of directors
for uncontested elections or commits publicly to
adopting such a policy if the controlling shareholder
ceases to control 50 per cent or more of the issuer’s
common shares. ISS further notes in its update that
the foregoing policy is subject to modification in
cases where an equity-controlled company’s CEO is
related to the controlling shareholder.

In its updated Canadian voting guidelines, Glass
Lewis also provides for equity-controlled compa-
nies the following exceptions from its general poli-
cies: the standard independence thresholds for
board composition do not apply in specified situa-
tions; certain non-independent directors are permit-
ted to be on the compensation, nominating, and
governance committees; standing nominating and
corporate governance committees are not required;
and neither an independent chairman nor a lead di-
rector is required. The Glass Lewis voting guide-
lines, however, do not provide independence
exceptions in respect of the composition of the au-
dit committees of equity-controlled companies (i.e.,
such committees must consist solely of independent
directors).

Advance Notice Policies on the Rise

Jonathan Feldman Jonathan Lampe

Partner Partner
Goodmans LLP Goodmans LLP

VoL IL
Neill May Ryan Szainwald
Partner Partner
Goodmans LLP Goodmans LLP

As shareholder activism increases in Canada, the
mechanics of proxy disputes are more frequently
tested, while becoming increasingly refined. In the
recent decision of Northern Minerals Investment
Corp. v. Mundoro Capital Inc.,' the Supreme Court
of British Columbia considered two of the tools
used by issuers in connection with proxy contests:

e the implementation of an “advance notice
policy,” and

e the postponement of a shareholder meeting.

In sustaining both initiatives by the Mundoro
board, the court reaffirmed the authority of boards
to pursue such initiatives—providing commentary
on the principles that should inform courts’ ap-
proaches to the use of such tools in proxy fights
and the key factors that may influence the courts’
views going forward—and suggested an inclination
to support advance notice by-laws and policies as a
means of enhancing informed shareholder choice.

Advance notice by-laws and policies, generally
speaking, require that advance notice be given to an
issuer of shareholder proposals relating to the nom-
ination of directors. Although such policies are rel-
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atively new in Canada, they may have particular
relevance where dissidents have had the ability to
effectively “ambush” a meeting of shareholders and
replace some or all of the board of directors, pro-
vided they have sufficient votes to do so, by mak-
ing a motion to nominate replacement directors at a
shareholder meeting (without advance notice to the
issuer or to its shareholders generally).

In Mundoro, one of the company’s shareholders,
Northern Minerals, had asked the court, among
other things, to set aside an advance notice policy
that had been adopted by the Mundoro board after
it had mailed the information circular for the meet-
ing of Mundoro shareholders and prevent the board
from postponing the annual meeting after Northern
Minerals had challenged the policy. The court de-
clined to do either, suggesting that the board’s “rea-
sonable” behaviour with respect to the policy and
postponement was a key factor in reaching its deci-
sion. Below, we discuss the implications of this de-

cision for both shareholders and boards.
Background
Briefly, the relevant facts are as follows:

e On April 20, 2012, Mundoro gave notice of its
annual general meeting scheduled for June 26,
2012.

e On May 22, 2012, Mundoro issued its man-
agement information circular for the meeting,
which indicated that the business to be consid-
ered at the meeting was to receive financial
statements, elect directors, and reappoint the
auditors.

e On June 11, 2012, Mundoro issued a press re-
lease announcing that its board had approved
an advance notice policy, which, among other
things, imposed a deadline by which share-
holders were required to submit nominations
for directors to be appointed at annual or spe-
cial meetings.

e On June 14, 2012, Northern Minerals brought
an application against Mundoro seeking,
among other things, a declaration that the poli-
cy was unenforceable.

e On the same day, Mundoro issued a press re-
lease postponing the annual general meeting
for approximately one month and indicating
that shareholders would be asked to approve
the policy at the postponed meeting.

In its application to the court, Northern Minerals
challenged both the authority of the Mundoro board
to implement the advance notice policy and to
postpone the date of the meeting of shareholders.

The Decision

Northern Minerals argued that, under the British
Columbia corporate statute, directors have only
those specific powers granted to them by the statute
and the company’s articles and that, because nei-
ther the British Columbia statute nor the Mundoro
articles explicitly permitted the Mundoro board to
implement the policy or postpone the shareholder
meeting, the board had no authority to do so.
Mundoro argued that, firstly, the articles reserved
to the directors all residual powers of the corpora-
tion and, secondly, the British Columbia statute
should be interpreted in a manner that afforded the
directors the same breadth of powers available to
directors under the Canadian and Ontario corporate
statutes. The court concluded that, notwithstanding
certain idiosyncrasies of the British Columbia cor-
porate statute, the Mundoro board did have the au-
thority to implement the policy and postpone the
shareholder meeting in this context.

Of particular interest is the court’s response to
Northern Mineral’s argument that the advance no-
tice policy diminished shareholder democracy in
that it would deprive shareholders of their statutory
right to elect directors. The court concluded there
was no infringement on the rights of Mundoro
shareholders and cited the following factors as evi-
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dence of the good faith of the Mundoro directors
and the reasonableness of the policy:

e the policy was not being implemented with
the intention to influence or preclude a proxy
contest,

e the board had unfettered discretion to waive any
requirement in the policy (suggesting that, if a
shareholder disagreed with the application of
the policy by the board, the shareholder would
have an opportunity to ask the court to review
the board’s exercise of that discretion), and

e the policy was to be put to shareholders for
approval and confirmation at the upcoming
annual general meeting (albeit after the elec-
tion of directors at that meeting).

While the court made clear that its conclusion was
not a general endorsement of advance notice poli-
cies and that each case will be decided on its par-
ticular facts, the court seems to suggest that such
policies could be considered to be consistent with,
and supportive of, shareholder rights rather than to
be a simple tool of board entrenchment:
In this case it has not been established that the Policy is
one that infringes shareholder rights. Rather, the Policy in
fact ensures an orderly nomination process and that the
shareholders are informed in advance of an AGM what is
in issue. In doing so the Policy prevents a group of share-
holders from taking advantage of a poorly attended
shareholders meeting to impose their slate of directors
on what could be a majority of shareholders unaware of
such a possibility arising. The submission of the petitioner
equates the “rights” of a small group of dissident share-
holders with all shareholders of the company. The inter-
ests of the two groups do not necessarily coincide.’

Implications

Although advance notice policies and by-laws have
not yet been widely adopted by Canadian public
issuers, the Mundoro decision may open the door
for more boards to consider using them in the fu-
ture. The decision suggests that advance notice pol-
icies or by-laws will need to be carefully crafted
with a view to striking a reasonable balance be-

tween the shareholders’ rights to replace a board
and the board’s rights to ensure that a fair pro-
cess—with a particular focus on an informed
shareholder vote—for the removal and replacement
of directors is in place. In addition, activist inves-
tors in Canada will need to take the existence and
potential for implementation of an advance notice
policy or by-law into account whether in respect of
timing, the process for selecting nominees, or the
use of the court process to challenge a policy or by-
law when contemplating a proxy contest.

' [2012] B.C.J. No. 1544 (B.C.S.C.).
> Ibid. at para. 47.

Court Invalidates Director Elections
Due to Voting Instructions Provided
by Telephone

: Matthew Fleming

: Partner
i}\. Fraser Milner Casgrain LLP
In a recent decision,’' the Supreme Court of British
Columbia set aside and declared invalid an annual
general meeting of shareholders and the resolutions
passed at the meeting following a proxy fight be-
tween management and dissident shareholders. The
court found that management’s proxy solicitation
firm had improperly executed proxies on behalf of
shareholders, based on instructions given by tele-
phone to representatives of the proxy-solicitation firm
(the “TeleVote System”). The court concluded that
the TeleVote System failed to provide a contempora-
neous, reliable, and verifiable record of proxies and
voting instructions with the result that the use of such
a system was oppressive to shareholders.

Background

The court’s decision arose in the context of a proxy
fight between the incumbent slate of directors of
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Mosquito Consolidated Gold Mines Limited
(“Mosquito”) and a dissident slate led by two for-
mer directors of Mosquito. Each side delivered in-
formation circulars to shareholders and engaged
proxy-solicitation firms to solicit proxies from
shareholders.

Management’s proxy-solicitation firms offered tel-
ephone and internet voting, using a unique control
number found on a shareholder’s proxy or voting
information form. In addition, one of manage-
ment’s firms used the TeleVote System. Under this
system, a call centre was established in which rep-
resentatives of the solicitation firm telephoned reg-
istered shareholders and non-objecting beneficial
owners of shares to solicit their votes for the man-
agement slate. The call centre operators were per-
mitted to accept verbal instructions from
individuals and execute proxies on their behalf.

At Mosquito’s shareholder meeting, the validity

of the proxies obtained through the use of the
TeleVote System was challenged by the dissident
slate but the Chair of meeting ruled that the proxies
were valid. The shareholder vote was in favour of
the management slate, albeit by a narrow margin.
Had the proxies obtained through the TeleVote
System been excluded, the dissident slate would
have been elected.

Oral Instructions by Telephone Not
Standard Practice

A company controlled by one of the members of
the dissident slate filed an application seeking a
declaration that Mosquito’s annual general meeting
was conducted in a manner that was oppressive to it
as a shareholder of Mosquito, as well as orders nul-
lifying the resolutions passed at the meeting and
requiring a new shareholder meeting to be held.

In granting the application, the court held that,
while Mosquito shareholders had a reasonable ex-
pectation that their proxies would be solicited by
telephone, they did not reasonably expect that their

proxies would be sought and votes would be cast at
the same time. This process departed from the
standard commercial practice of voting methods for
shareholder meetings under securities instruments
and the Securities Transfer Association of Canada
Protocol. Moreover, the use of the TeleVote
System was not disclosed in management’s infor-
mation circular together with the other specified
voting methods, including delivering a proxy by
mail, hand, or fax or appointing a different proxy
holder by mail or through the internet.

Lack of Verification and Safeguards

While the court noted that the use of telephone so-
licitation systems is a legitimate attempt to stream-
line shareholder proxy solicitations and the absence
of guidelines does not automatically disqualify the
use of such systems, it identified several problems
with the use of the TeleVote System in the context
of the battle for control of the board of directors of
Mosquito. In particular, amongst other deficiencies,
the court criticized

e The acceptance of oral instructions without
an immediate link to a verifiable, written
confirmation;

e The absence of a unique identifier to ensure the
identity of the individual giving instructions;

e The failure by management to make prior dis-
closure of the use of the TeleVote System,;

e The lack of sufficient safeguards to ensure that
votes were taken in a manner that allows the
shareholder to make his or her choices private-
ly, on a fully informed basis, and without un-
due pressure from a proxy solicitor; and

e The imbalance between the use of the
TeleVote System by the management slate
and the traditional proxy solicitation process
used by the dissident slate.

Ultimately, the court concluded that the use of the
TeleVote System constituted oppressive and unfairly
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prejudicial conduct and impaired the right of share-
holders to a fair and transparent voting process.

Conclusion

In the event that an incumbent slate of directors
finds itself in a proxy contest, the management slate
must ensure that the proxy solicitation tactics used
by its proxy solicitors are fully disclosed in man-
agement’s information circular and that such tactics
will produce verifiable and reliable results. The
failure to ensure the existence of sufficient safe-
guards risks invalidating the election of directors
and other shareholder business at an otherwise val-
id shareholder meeting.

' International Energy and Mineral Resources Investment

(Hong Kong) Company Limited v. Mosquito Consolidated
Gold Mines Limited, [2012] B.C.J. No. 1664 (B.C.S.C.).

Implementing New Canadian
“Notice-and-Access” Rules for
Electronic Posting of Proxy-Related
Materials

Ramandeep K. Grewal Jonathan Moncrieff
Counsel Associate
Stikeman Elliott LLP Stikeman Elliott LLP

The Canadian Securities Administrators (“CSA”)
have published final amendments to National
Instrument 54-101 Communication with Beneficial
Owners of Securities of a Reporting Issuer (“NI 54-
101”)" that give reporting issuers and others the
option to use the “notice-and-access” method to
post proxy-related materials on a website instead
of having to mail materials to registered holders
(under National Instrument 51-102 Continuous
Disclosure Obligations (“NI 51-102”) and to bene-
ficial owners (under NI 54-101). Under NI 51-102,

notice-and-access may also be used to post annual
financial statements and MD&A in lieu of sending
all securityholders.

These amendments help to simplify the shareholder
communication process and reduce costs. However,
some aspects are technical and will require certain
changes to the processes that reporting issuers may
currently use, including the timing and content of
various notices and other documents.

What Is Notice-and-Access?

Notice-and-access refers to the “delivery proce-
dures” set out under NI 54-101 and NI 51-102,
which allow for proxy-related and other materials
to be “sent” by posting a copy of those materials on
anon-SEDAR website.

NI 54-101 governs how materials are to be sent to
beneficial owners of securities, including directly
sending to non-objecting beneficial owners
(“NOBOs”) and treatment of objecting beneficial
owners (“OBOs”). NI 51-102 governs how materi-
als are to be sent to registered holders by both re-
porting issuers and others who solicit proxies from
registered holders of voting securities of a reporting
1ssuer.

The notice-and-access method is available for all
meetings, including special meetings, but is not
available to reporting issuers who are investment
funds. As discussed below, the method used by the
reporting issuer must also comply with the issuer’s
constating documents and governing corporate or
other law, in terms of whether electronic delivery
of such materials is permitted.

Content and Sending of the “Notice”

To rely on notice-and-access, an issuer’s registered
holders or beneficial owners must be sent a
“Notice” that contains only certain prescribed in-
formation. This Notice must be sent by prepaid
mail, courier or equivalent, or electronically, pro-
vided consent is obtained, along with the applicable
voting instruction form (Form 54-101F6, if sending
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directly to NOBOs, and 54-101F7, if sending indi-
rectly). The timing for sending this Notice is at
least 30 days before the date of the meeting, if di-
rectly sending to NOBOs, or at least 3 or 4 business
days before the 30th day, if sending indirectly to
beneficial owners of securities. In addition, the is-
suer must comply with, among other things, each of
the following requirements:

¢ Provide public electronic access to the infor-
mation circular and the Notice on or before the
day the Notice is sent (i.e., on or before the 30
or 30 plus 3- or 4-day deadline above) by fil-
ing the documents on SEDAR and posting the
documents on a website other than SEDAR.

e Post on that website any disclosure material
regarding the meeting that the reporting issuer
sends to registered holders or beneficial own-
ers of its securities and any written communi-
cations the reporting issuer has made available
to the public, such as press releases, regarding
matters to be voted on at the meeting regard-
less of whether or not they were sent to regis-
tered holders or beneficial owners.

¢ Provide a toll-free number for use by benefi-
cial owners to request paper copies of the in-
formation circular and the financial statements
and related management discussion & analysis
(“MD&A”) to be approved at the meeting.

e Ensure that materials are posted in a manner
and format that permits a person with a rea-
sonable level of computer skill and knowledge
to access, read, and search the documents, as
well as download and print them.

Impact on Notification and Setting of
Record Dates

In order to use notice-and-access, reporting issuers
are required to set their “Record Date for Notice of
the Meeting” no fewer than 40 days prior to the

date of the meeting. This date is otherwise required

to be set between 30 and 60 days prior to the date
of the meeting under NI 54-101.

The “Notification of Meeting and Record Dates,”
which is required to be sent to intermediaries and
others at least 25 days before the Record Date for
Notice of the Meeting under NI 54-101, must be
filed on SEDAR at the same time that it is sent. For
the first time that an issuer uses notice-and-access,
this 25-day period cannot be abridged. For subse-
quent meetings, it can be abridged to 3 days before.

Responding to Requests for Paper Copies

Where a securityholder requests paper copies of an
information circular and, if applicable, financial
statements and MD&A, the reporting issuer must
send the items requested within 3 business days for
requests received prior to the date of the meeting,
and within 10 calendar days for requests received
on or after the date of the meeting but and within
one year of the information circular being filed.
When responding to such requests, reporting issu-
ers are prohibited from asking for any other infor-
mation about the requestor other than the name and
address to which the requested materials are to be
sent. They also cannot disclose that information for
any purpose other than sending the requested mate-
rials. Similarly, a reporting issuer cannot collect
information that may be used to identify a person
who accesses proxy-related materials that are post-
ed using notice-and-access.

Additional Disclosure

Under the amendments, management of reporting
issuers must include additional disclosure in their
information circulars. This includes information as
to whether the reporting issuer is sending proxy-
related material to registered holders or beneficial
owners, using notice-and-access, and, if stratifica-
tion will be used, the types of registered holders

or beneficial owners who will receive paper
copies. (Under the amendments, paper copies of
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proxy-related materials may be provided selectively
to certain types of shareholders and this is referred
to as “stratification.”) Management must also dis-
close whether proxy-related materials are being
sent directly to NOBOs, whether the issuer intends
to pay for an intermediary to deliver materials to
OBOs, and, if it does not, a statement that OBOs
will not receive the materials unless their interme-
diary assumes those costs. This additional disclo-
sure, other than the statement regarding OBOs not
receiving materials, must also be included in the
Notification of Meeting and Record Dates.

In addition to providing a new mechanism for send-
ing proxy-related and other materials to registered
holders and beneficial owners of securities, the
amendments also simplify the process by which
beneficial owners are appointed as proxy holders in
order to attend and vote at shareholder meetings.

Matters to Consider before Implementing
“Notice-and-Access”

Given the various sources of regulation for reporting
issuers, while notice-and-access has been specifical-
ly recognized for securities law purposes, as noted
above, reporting issuers who intend to utilize it must
ensure that in doing so they also comply with their
constating documents and their governing law.
Concerns involving governing corporate law, in par-
ticular, include whether electronic delivery of proxy-
related materials is permitted by such governing law,
whether such delivery requires express or implied
consent, and whether obligations of intermediaries to
forward materials to beneficial owners can be satis-
fied where notice-and-access is used.

Notice-and-access permits a reporting issuer to for-
ward proxy-related materials (including its financial
statements and MD&A, should it choose) to its reg-
istered holders and beneficial owners by sending to
them by mail (or other means if they have consent-
ed) a “Notice-and-Access Notice” together with the
relevant voting instruction form or form of proxy,
and by posting the proxy-related materials on a

non-SEDAR website (provided all other notice-and-
access requirements are satisfied). The crux of

the issue with respect to the Canada Business
Corporations Act® and other CBCA-based statutes is
that electronic delivery of proxy-related materials
requires express written consent and it is unclear
whether the statute’s delivery obligations can be
considered to be satisfied without such consent.

The CBCA prescribes a number of specific matters
relating to the calling of a shareholders’ meeting
and sending of proxy materials. In particular, the
CBCA requires that shareholders be sent a notice of
meeting and form of proxy and information circular
and clarifies that the requirement to provide a doc-
ument under the CBCA is not satisfied with the
provision of an electronic document unless consent
in the prescribed manner is obtained. The CBCA
also requires that copies of the financial statements
and related auditors’ report for the most recently
completed financial year must be sent to those
shareholders who have not informed the corpora-
tion in writing that they do not wish to receive
them. The net effect of these provisions is that no-
tice-and-access, in its current iteration, cannot be
used under the CBCA without a shareholders’ ex-
press consent or instructions. The CBCA does,
however, give the Director under the CBCA some
latitude to provide relief and could be one avenue
to overcome these issues. While it is arguable that
these provisions of the CBCA have a specific pur-
pose to ensure that a shareholder has access to
proxy-related materials, the CSA would also have
had regard to similar concerns in making notice-
and-access available, which is arguably more than
“mere” electronic delivery but is structured with the
realities of modern communication in mind, and in
reasonably ensuring that a shareholder has easy ac-
cess to all relevant documents and ample oppor-
tunity to request paper copies.

While the above discussion highlights issues per-
taining to the use of notice-and-access in relation to
registered holders, certain CBCA provisions per-
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taining to the duties of intermediaries also create
concerns about the viability of utilizing notice-and-
access in relation to beneficial owners. In particu-
lar, such provisions prohibit the voting of any
shares that are registered in the name of an inter-
mediary and not beneficially owned by it, unless
the intermediary immediately sends to the benefi-
cial owner copies of all proxy-related materials that
it receives. Notice-and-access, however, provides
that the intermediary would only receive a “Notice-
and-Access Notice” (and paper copies of the finan-
cial statements and MD&A, if applicable). Whether
forwarding of this Notice-and-Access Notice alone
would satisfy that requirement and permit those
shares to be voted is unclear.’

In a recently posted notice, Corporations Canada has
provided some clarity in stating that notice-and-
access “provides shareholders with sufficient disclo-
sure to support an application for an exemption from
the requirement set out in subs.. 150(1) of the CBCA
to send the prescribed management proxy circular to
each shareholder whose proxy is solicited.” Notably,
however, the same notice indicates that the authority
to grant an exemption extends neither to the re-
quirement under s. 159 to send financial statements
to shareholders nor to the requirements applicable to
intermediaries under s. 153 and that Corporations
Canada takes “no position as to the effect of the ex-
emption on the duties of an intermediary as detailed
under s. 153 of the CBCA.™*

The Ontario Business Corporations Act® also re-
quires that shareholders be sent a notice of meeting,
form of proxy, and information circular. However,
there is no equivalent provision expressly requiring
consent to electronic delivery. Further, the OBCA
acknowledges electronic delivery in accordance with
the Electronic Commerce Act, 2000 (Ontario),?
which in turn encompasses a concept of implied
consent. The CSA have also provided comfort in
this respect by setting out in the Companion Policy
to NI 54-101 and NI 51-102 that, in their view,
notice-and-access is consistent with the principles

of electronic delivery under National Policy
11-201-Delivery of Documents by Electronic
Means (“NP 11-201”). This policy states that such
principles are compatible with the legal framework
for electronic delivery under corporate legislation.

Staff of the Ontario Securities Commission
(“OSC”) clarified some issues in guidance pub-
lished on February 28, 2013, which sets out OSC
staff's interpretation of the interaction of notice-
and-access with NP 11-201 as well as the availa-
bility of notice-and-access to reporting issuers
incorporated under the OBCA.

Specifically, OSC Staff state that, in their view, the
definition of the term “send” in the OBCA is inclu-
sive and does not prohibit the use of electronic de-
livery or electronic documents, including the
procedures contemplated by notice-and-access and
that the OBCA does not impose an obligation that a
reporting issuer obtain consent to use electronic
delivery to send proxy-related materials. Accord-
ingly, Staff conclude that the OBCA does not pre-
vent a reporting issuer from sending proxy-related
materials, using notice-and-access and they do not
think it is necessary for OBCA issuers to obtain
exemptive relief in order to use it.

They also provide their views regarding compati-
bility with the ECA. Specifically, Staff state that
notice-and-access is not incompatible with the re-
striction in the ECA against requiring a recipient to
use or accept a document in electronic form with-
out his or her consent since, under notice-and-
access, shareholders have the option of requesting a
paper copy at no charge. Staff also clarify that no-
tice-and-access is more than “merely posting on a
website” (which the ECA states does not constitute
provision of a document or information) since issu-
ers must do more than merely post their proxy-
related materials and must mail the package to
shareholders in advance of a meeting that informs
them of, among other things, the website posting of
the proxy-related materials.
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The amendments resulted in consequential it T en/Securit
P//WWW.0SC.Z20V.0Nn.C ocuments/en/decurities-
amendments to NI 51-102 and Form 51-102F5 Category5S/csa 20121129 54-101 amendments.pdf>.

Information Circular, as well as National Policy > R.S.C. 1985, c. C-44 [CBCA].
In contrast, see a similar provision in s. 49 of the

11-201 Delivery of Documents by Electronic Securities Act (Ontario), R.S.0. 1990, c. S.5, which

Means and generally came into force on February applies to “registrants” and “custodians” but does not
11, 2013. The notice-and-access provisions, how- condition the ability to vote shares on the documents

. . having been forwarded.
ever, can only be used in respect of meetings occur- * <http://www.ic.gc.ca/eic/site/cd-dge.nsfleng/cs05598 html>.
ring on or after March 1, 2013, while certain other > R.S.0.1990, c. B.16 [OBCA].

provisions apply as of February 15, 2013. * 8.0.2000,c. 17 [ECA]

INVITATION TO OUR READERS

¢ Have you written an article that you think would be appropriate
for the Corporate Governance Report?

AND/OR

¢ Do you have any ideas or suggestions for topics you would like to see featured in
future issues of the Corporate Governance Report?

If any of the above applies to you, please feel free to submit your articles, ideas and
suggestions to cgr@lexisnexis.ca

We look forward to hearing from you.
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